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Schools  and  the 
Fair  Labor  Standards  Act 

by  Robert  R  Joyce 


k-lchools  are  bound  by  laws  governing  all  aspects  of  their 
relationships  with  their  employees.  Federal  antidiscrimina- 
tion laws  like  Title  VII  of  the  Civil  Rights  Act  of  1964  for- 
bid consideration  of  race,  sex,  age,  and  other  factors  in  mak- 
ing employment  decisions.  The  United  States  Constitution 
prohibits  public  schools  (and  all  other  public  employers) 
from  withholding  employment  benefits  because  an  employee 
exercises  basic,  protected  rights  like  freedom  of  speech.  State 
tenure  laws  like  North  Carolina's  G.S.  115C-325  prescribe 
standards  for  dismissing  teachers. 

The  list  of  these  protective  laws  is  long,  and  it  is  about 
to  grow. 

Beginning  in  April  1986,  the  federal  Fair  Labor  Stan- 
dards Act  (FLSA)'  will  require  that  schools  keep  a  much 
closer  eye  on  the  hours  and  schedules  of  their  employees 
and,  in  many  instances,  pay  them  time-and-a-half  for  extra 
hours  worked. 

There  is  good  news:  The  basic  concepts  at  work  under 
the  FLSA  are  simple  and  easy  to  express  and  understand. 
There  is  also  bad  news:  Figuring  out  how  a  basic  concept 
applies  in  a  particular  situation  can  be  frustratingly  difficult, 
and  a  wrong  assessment  can  lead  to  unexpected  expense. 

Now  You  See  It,  Now  You  Don't 

The  basic  FLSA  became  law  in  1938.  Passed  in  the 


depths  of  the  Great  Depression,  it  sought  to  insure  that 
workers  could  earn  a  reasonable  living  by  requiring  that  their 
employees  pay  them  a  minimum  wage.  Also,  by  requiring 
extra  pay  for  overtime  work,  it  provided  an  incentive  for 
employers  to  spread  the  available  work  around  among  a  max- 
imum number  of  people.  Between  1938  and  1966  the  law 
simply  did  not  apply  to  schools. 

Then  in  1966  began  a  series  of  flip-flops:  Congress  that 
year  amended  the  FLSA  to  make  it  apply  to  elementary  and 
secondary  schools  and  institutions  of  higher  learning,  public 
and  private.  The  State  of  Maryland  challenged  the  expan- 
sion, but  the  Supreme  Court  upheld  it.^  The  Act  was  fully 
applicable  to  schools.  Then,  10  years  later,  the  Court  changed 
its  mind,  reversed  the  decision  in  Maryland's  case,  and  held 
that  the  Constitution  prohibited  the  application  of  the  FLSA's 
minimum  wage  and  overtime  provisions  to  state  and  local 
government  employers  that  perform  traditional  governmental 
functions.'  For  many  state  and  local  employers,  the  ap- 
plicability of  the  FLSA  from  that  point  became  a  matter  of 
guesswork.  Were  they  performing  "traditional"  governmen- 
tal functions  or  were  they,  at  any  particular  point,  doing 
something  else.  For  schools,  the  question  was  a  little  easier 
because  schools  in  nearly  all  of  their  activities  are  engaged 
in  "traditional"  governmental  functions.  So,  beginning  in 
1976,  the  overtime  and  minimum  wage  requirements  of  the 
FLSA  were  again  simply  not  applicable  to  schools  as 
employers. 
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I.  29  use  Sec.  201  et  seq. 


2.  Maryland  v.  Winz,  392  U.S.  183  (1968). 

3.  National  Uague  of  Cities  v.  Usery.  426  U.S.  833  (1976). 
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Surprise!  In  1985  the  Supreme  Court  changed  its  mind 
again.*  The  justices  decided  that  they  had  been  wrong  in 
1976,  that  the  distinction  between  "traditional"  and  other 
governmental  functions  was  simply  not  workable,  and  that 
on  second  (really,  third)  thought,  the  FLSA  does  fully  ap- 
ply to  state  and  local  employers,  including  schools,  whatever 
type  of  function  they  are  performing. 

This  unexpected  change  left  public  employers,  who  had 
been  relaxing  in  the  confidence  that  the  FLSA's  minimum 
wage  and  overtime  provisions  did  not  apply  to  them,  sud- 
denly concerned  and  fearful.  When  the  Supreme  Court  had 
let  public  employers  off  the  hook  in  1976,  Congress  had  left 
the  law  unchanged  on  the  books.  Now,  suddenly,  the  law 
applied  to  them  again.  Did  that  mean  that  they  were  liable 
for  extra  pay  for  overtime  accumulated  by  workers  over  the 
last  nine  years?  If  the  situation  was  not  that  bad,  did  the  new 
decision  at  least  mean  that  they  were  liable  to  pay  time-and- 
a-half  for  overtime  worked  starting  with  the  day  the  Court 
announced  its  reversal?  How  could  public  employers  be  ex- 
pected to  comply  immediately  with  rules  and  regulations 
with  which  they  had  been  unfamiliar  for  so  long? 

In  November  1985,  before  the  U.S.  Department  of  Labor 
began  enforcing  the  FLSA  against  schools  and  other  public 
employers.  Congress  came  to  the  rescue.'  Most  notably,  it 
delayed  the  requirement  of  time-and-a-half  overtime  pay  until 
April  1986,  and  it  added  provisions  allowing  schools  and 
other  public  employers  to  use,  to  a  limited  extent,  compen- 
satory time  off  at  the  rate  of  V/i  hours  off  for  each  overtime 
hour  worked  rather  than  pay  time-and-a-half  in  wages. 

Overtime 

Beginning  in  April  1986,  schools  will  have  to  pay  special 
attention  to  their  employees'  schedules,  and  they  will  feel 
the  pinch  in  the  pocketbook  when  some  employees  become 
entitled  to  time-and-a-half  pay  for  extra  work.  These  are 
the  main  concerns  for  schools  resulting  from  the  expansion 
of  the  FLSA. 

The  overtime  rule  under  the  FLSA  can  be  stated  fairly 
easily:  covered  employees  who  work  more  than  40  hours 
in  a  workweek  must  be  paid  time-and-a-half  (in  money  or 
in  compensatory  time  off,  within  limits)  for  the  overtime 
worked. 

The  basic  concepts  that  cause  headaches  are  contained 
right  in  that  statement:  Who  are  "covered  employees?"  What 


is  "work?"  What  is  a  "workweek?"  When  can  an  employer 
use  compensatory  time  off  instead  of  paying  time-and-a-half? 


"Covered  Employees" 

Generally  speaking,  teachers  are  exempt  from  the  over- 
time provisions  of  the  FLSA,  as  we  will  see  below.  That  still 
leaves  plenty  for  school  executives  to  worry  about. 

Some  people  on  the  public  payroll  simply  are  not 
covered  by  the  FLSA,  and  in  regard  to  them  there  are  no 
overtime  or  recordkeeping  requirements.  Very  few  of  these 
people  are  involved  in  schools;  they  are  elected  officials  and 
the  personal  staffs,  policy-making  advisers,  and  legal  ad- 
visers to  elected  officials  and  legislative  employees.* 
Volunteers  who  perform  services  for  a  school  are  not 
covered,  if  they  receive  no  compensation  (or  are  paid  only 
expenses,  reasonable  benefits,  or  a  nominal  fee).  A  school 
employee  may  volunteer  and  not  be  covered  for  the  volunteer 
work  only  if  the  services  performed  as  a  volunteer  are  not 
the  same  type  of  services  he  or  she  is  employed  to  perform.'' 

Some  other  employees  are  covered  generally  by  the 
FLSA  but  are  exempt  from  the  requirement  of  overtime  pay 
for  hours  over  40  a  week.  These  are  executive,  admin- 
istrative, and  professional  employees.*  Generally  speaking, 
a  school  would  like  to  have  as  many  of  its  employees  as  possi- 
ble fit  within  one  of  these  categories  so  as  to  reduce  the  need 
to  pay  overtime. 

Executive.  If  an  employee  meets  either  of  the  two 
following  sets  of  criteria  (the  "long"  and  "short"  tests),  he 
is  exempt  as  an  "executive."  The  long  test:  (I)  The  employee's 
primary  duty  (generally  taken  to  mean  a  duty  that  takes  at 
least  50  per  cent  of  the  person's  time)  is  management  of  an 
enterprise  (such  as  a  school)  or  a  customarily  recognized 
department  or  subdivision  (such  as  a  cafeteria).  (2)  He 
customarily  and  regularly  directs  the  work  of  at  least  two 
employees.  (3)  He  has  the  authority  to  hire  and  fire  or  has 
particular  weight  accorded  to  his  recommendations  regard- 
ing hiring  and  firing.  (4)  He  customarily  and  regularly  ex- 
ercises discretionary  powers.  (5)  He  devotes  no  more  than 
20  per  cent  of  his  time  to  nonmanagerial  duties;  and  (6)  He 
is  paid  on  a  salary  basis  at  least  $155  per  week.  Tlie  short 
test:  (1)  The  employee  is  paid  on  a  salary  basis  at  least  $250 
per  week.  (2)  He  regularly  directs  the  work  of  at  least  two 
employees;  and  (3)  His  primary  duty  is  management  of  an 
enterprise  or  a  recognized  department  or  subdivision. 


4.  Garcia  v.  San  Antonio  Metropolii 
83  L.Ed. 2d  I016(l98.'i). 

5.  Pub.  Uw  No.  99-150. 


1  Transit  Authority. 


6.  29  U.S.C.  §  203(e).  as  amended  by  Pub.  Law  No.  99-150 

7.  Id. 

8.  29  C.F.R.  Part  541. 
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The  chief  difference  between  the  long  and  short  tests 
is  the  20  per  cent  requirement.  For  employees  who  earn  be- 
tween $155  and  $250— and  thus  do  not  meet  the  short  test- 
exempt  status  is  determined  week  by  week.  Say,  for  exam- 
ple, that  a  school's  director  of  computer  programming  falls 
within  this  salary  range.  If  in  a  particular  week  he  spends 
more  than  20  per  cent  of  his  time  on  nonmanagerial  duties, 
he  is  not  exempt  that  week.  He  would  have  to  get  overtime 
compensation  for  all  time  worked  that  week  over  40  hours, 
even  those  hours  spent  on  managerial  duties. 

Administrative.  As  with  the  executive  exemption,  an 
employee  who  meets  either  a  long  or  a  short  test  is  exempt 
as  an  "administrator."  The  long  test:  (1)  In  a  school,  the 
employee's  primary  duty  must  be  responsible  work  that  is 
directly  related  to  academic  instruction  or  training  carried 
on  in  administering  a  school  system  or  educational  institu- 
tion. (2)  He  customarily  and  regularly  exercises  discretion 
and  independent  judgment,  as  di.stinguished  from  using  skills 
and  following  procedures,  and  has  the  authority  to  make  im- 
portant decisions.  (3)  He  regularly  assists  a  bona  fide  ex- 
ecutive or  administrator;  or  works  under  only  general  super- 
vision along  specialized  or  technical  lines  requiring  special 
training,  experience,  or  knowledge;  or  executes  special 
assignments  under  only  general  supervision.  (4)  He  devotes 
no  more  than  20  per  cent  of  his  time  to  other  duties.  (5)  He 
is  paid  on  a  salary  basis  at  least  $155  per  week.  77?^  short 
test:  (1)  The  employee  is  paid  on  a  salary  basis  at  least  $250 
per  week.  (2)  His  primary  duty  is  responsible  work  direct- 
ly related  to  academic  instruction  or  training  carried  on  in 
administering  a  school  system  or  educational  establi.shment. 
(3)  His  primary  duty  includes  work  that  requires  the  exer- 
cise of  discretion  and  independent  judgment. 

As  with  the  executive  exemption,  the  chief  difference 
between  the  two  tests  is  the  20  per  cent  requirement.  And, 
as  with  the  executive  exemption,  the  application  of  the  long 
test  is  week  by  week.' 

Professional.  The  professional  exemption  also  contains 
long  and  short  tests.  A  person  who  fulfills  either  is  exempt 
as  a  "professional."  In  addition,  there  are  special  provisions 
with  respect  to  teachers.  Tlje  long  test:  (1)  The  employee's 
primary  duty  must  be  work  requiring  advanced  knowledge 
in  a  field  of  science  or  learning  customarily  obtained  by  a 
prolonged  course  of  specialized  study;  work  that  is  original 
and  creative  in  a  recognized  field  of  artistic  endeavor,  the 
result  of  that  work  depending  primarily  on  the  employee's 
invention,  imagination,  or  talent;  work  as  a  teacher  certified 


and  recognized  as  such  by  the  school  system  or  educational 
institution.  (2)  He  consistently  exercises  discretion  and  judg- 
ment. (3)  He  does  work  that  is  predominately  intellectual 
and  varied.  (4)  He  devotes  no  more  than  20  per  cent  of  his 
time  in  a  workweek  to  other  duties.  (5)  He  is  paid  on  a  salary 
or  fee  basis  at  least  $170  per  week.  The  short  test:  (1)  The 
employee  is  paid  at  least  $250  per  week.  (2)  His  primary 
duty  consists  of  work  requiring  advanced  knowledge  in  a 
field  of  science  or  learning;  or  he  works  as  a  teacher  impart- 
ing knowledge,  that  work  requiring  consistent  exercise  of 
discretion  and  judgment;  or  he  does  artistic  work  requiring 
invention,  imagination,  or  talent  in  a  recognized  field  of  ar- 
tistic endeavor.  Teachers:  The  salary  requirement  of  $170 
per  week  in  the  long  test  does  not  apply  to  teachers.  Teachers 
are  exempt  professionals  even  if  paid  less  than  that  salary. 
Public  school  teachers,  under  normal  circumstances,  are 
exempt  from  the  FLSA  overtime  provisions  as  professionals. 
Most  Common  Problem.  Officials  with  the  U.S. 
Department  of  Labor  report'"  that  with  public  employers, 
and  especially  schools,  one  problem  arises  more  than  any 
other  in  applying  the  overtime  provisions  of  the  FLSA:  the 
determination  of  exempt  status  for  administrative  employees. 
The  chief  officer  of  a  school  (a  principal),  community  col- 
lege (a  president),  or  school  system  (a  superintendent)  will 
want  to  claim  that  his  assistant  is  exempt.  That  suits  the  chief 
officer's  purpose  in  removing  the  concern  about  overtime 
pay.  And  it  may  suit  the  employee's  needs  by  reinforcing  that 
person's  sense  that  his  or  her  work  is  important  and  "high 
level."  But  if  the  person,  in  the  estimation  of  the  U.S.  Labor 
Department  official  who  makes  the  determination,  does  not 
"regularly  exercise  discretion  and  independent  judgment," 
or  if  the  person  is  paid  less  than  $250  per  week  and  spends 
more  than  20  per  cent  of  his  or  her  time  on  work  that  is  not 
directly  and  closely  related  to  administrative  duties  that  re- 
quire such  judgment,  the  exemption  is  not  available. 


"Work" 

To  determine  whether  a  covered  employee  is  entitled 
to  overtime  compensation  in  a  particular  week,  an  employer 
must  be  able  to  figure  how  many  hours  that  person  worked 
in  that  week.  That  is  not  quite  so  easy  as  it  sounds. 

The  FLSA  does  not  define  "work,"  but  it  does  define 
"employ"  as  "to  suffer  or  permit  to  work.""  An  employer 
who  allows  an  employee  to  continue  working  after  that  per- 


9.  29  C.F.R.  §  541.  201(c)  contains  a  discussion  of  the  adiT 
emption  in  the  school  setting. 


10.  Conversation  with  James  C.  Stewart.  Director,  Raleigh  Area  Office. 
Ll  S  Department  of  L^bor,  November  7.  1985. 

11.  29  U.S.C.  Sec.  203(g). 
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son's  normal  quitting  time  (or  to  begin  work  before  normal 
starting  time)  has  allowed  that  person  to  build  up  hours  that 
can  eventually  total  more  than  40  for  the  week,  so  that  over- 
time compensation  becomes  necessary.  If  a  school  cafeteria 
worker,  for  example,  stays  late  to  finish  cleaning  up,  that 
extra  time  counts.  To  avoid  having  these  hours  build  up, 
an  employer,  must  not  "suffer  or  permit"  extra  work. 
Employees  must  be  warned  that  building  up  unauthorized 
overtime  hours  will  not  be  tolerated,  and  they  must  be 
disciplined  if  they  disregard  the  warning.  The  situation  can 
be  distasteful. '2 

What  about  time  spent  in  waiting?  Is  it  work?  General- 
ly speaking,  if  the  employee  is  completely  relieved  from  duty 
and  the  time  is  long  enough  (and  the  employee  has  enough 
advance  notice)  to  be  useful  for  purposes  other  than  work, 
then  the  time  spent  waiting  need  not  be  counted  as  work. 
Rest  periods  of  under  20  minutes  generally  are  counted  as 
work  time.  Meal  periods  of  30  minutes  or  more  are  not  work 
time  (if  the  employee  is  completely  relieved  of  duties).  Meal 
times  may  be  shorter  in  some  circumstances. '^ 

Special  consideration  must  be  given  instances  in  which 
an  employee  is  on  duty  for  24  hours  or  more  at  a  stretch 
or  resides  on  the  employer's  premises.  In  the  former  case, 
eight  hours  of  sleep  time  may  be  deducted  from  the  hours 
worked  if  sleeping  facilities  are  provided  and  the  employee 
is  not  interrupted  during  the  sleep  period.  In  the  latter  case, 
it  is  difficult  to  determine  hours  worked,  and  federal  regula- 
tions state  that  "any  reasonable  agreement  of  the  parties 
which  takes  into  account  all  the  pertinent  facts  will  be 
accepted.""* 

Attendance  at  lectures,  meetings,  training  programs, 
and  similar  activites  need  not  be  counted  as  working  time 
if  (1)  attendance  is  outside  regular  working  hours;  (2)  atten- 
dance is  voluntary;  (3)  the  lecture,  meeting,  or  program  is 
not  directly  related  to  the  employee's  job,  and  (4)  the 
employee  does  no  productive  work  while  in  attendance.  If 
the  employee  is  led  to  believe  that  his  employment  will  be 
adversely  affected  if  he  does  not  attend,  attendance  is  not 
"voluntary."" 

When  a  public  employee  undertakes,  on  an  occasional 
or  sporadic  basis  and  solely  at  the  employee's  option,  part- 


12.  "[lit  is  the  duty  of  management  to  exercise  its  control  and  see  that 
the  work  is  not  performed  if  it  does  not  want  it  to  be  performed.  It  cannot 
sit  back  and  accept  the  benefits  without  compensating  for  them.  The  mere 
promulgation  of  a  rule  against  such  work  is  not  enough.  Management  has  the 
power  to  enforce  the  rule  and  must  make  every  effort  to  do  so."  29  C.F.R. 
Sec.  785.13. 

13.  29  C.F.R.  §785.19. 

14.  Id.  §  785.23. 

15.  Id.  §§  785.27  and  .28. 


time  employment  for  his  regular  public  employer  that  is  in 
a  different  capacity  from  any  capacity  in  which  the  employee 
regularly  works,  the  employer  is  to  exclude  the  hours  worked 
in  such  different  employment  in  calculating  the  hours  for 
which  the  employee  is  entided  to  overtime  compensation.  '* 
This  new  provision  of  the  FLSA  has  not  been  interpreted 
by  the  Department  of  Labor,  and  its  future  impact  is  unclear. 
But  apparently  it  would  apply,  for  example,  to  a  nonexempt 
administrative  assistant  who  works  occasionally  as  a  monitor 
at  night  football  games.  His  or  her  40  hours  during  the  week 
in  the  regular  job  would  not  be  added  to  the  hours  worked 
occasionally  as  a  monitor  to  require  overtime  pay. 


"Workweek" 

An  employee's  workweek  is  a  fixed  and  regularly  recur- 
ring period  of  168  hours— seven  days  times  24  hours.  It 
typically  runs  from  the  start  of  work  on  Monday  to  the  start 
of  work  on  the  next  Monday,  but  it  may  run  from  any  hour 
on  any  day— say,  11  p.m.  Thursday  to  10:59:59  p.m.  the  next 
Thursday.  The  work  week  may  be  different  for  each 
employee.  Once  set,  it  does  not  change  unless  the  employer 
changes  it  intending  that  the  change  is  to  be  permanent.  That 
is,  the  employer  may  not  change  the  workweek  every  week. ''' 

What  constitutes  the  workweek  is  important.  Whether 
an  employee  subject  to  the  overtime  provisions  of  the  FLSA 
has  worked  more  than  40  hours  in  a  workweek  depends  on 
when  he  worked  and  when  the  workweek  began  and  ended . 

"Time-and-a-Half" 

Compensatory  time  or  money?  Beginning  in  April  1986, 
public  employers  must  provide  premium  compensation  for 
the  time  that  their  covered  employees  work  beyond  40  hours 
per  workweek. 

Overtime  Premium  Pay.  The  general  rule  under  the 
FLSA  is  that  the  employee  must  be  paid  at  Vh  times  his 
regular  rate  for  all  overtime  hours  worked.  The  regular  rate 
is  the  employee's  normal  hourly  rate,  if  he  is  compensated 
solely  on  an  hourly  basis.  So  an  employee  who  earns  $6  per 
hour  and  works  46  hours  in  a  week  must  be  paid  as  follows: 

(40  hours  X  $6)  +  (6  hours  x  $9  [the  overtime  rate])  =  $294. 
If  an  employee  is  paid  on  a  salary  basis,  the  regular  rate  is 
determined  by  dividing  the  weekly  salary  by  the  number 
of  hours  it  is  intended  to  compensate  him  for.  For  example, 
a  weekly  salary  of  $220.80,  designed  to  cover  a  workweek 


16.  29  U.S.C.  §  2a7(p)(2).  as  added  by  Pub.  Law  No.  99-150. 

17.  29  C.F.R.  §  778.105. 
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Basic  Concepts  That  Present  No  New  Problems 


Several  of  the  FLSA's  basic  concepts  present  no 
new  problems  to  schools  as  employers. 

First,  schools  must  pay  employees  no  less  than 
$3.35  an  hour.  This  is  the  FLSA's  minimum-wage  provi- 
sion. Very  few  employees  receive  less  than  that  amount 
of  pay;  most  workers  who  have  not  been  covered  by  the 
FLSA  have  been  covered  by  state  minimum-wage  provi- 
sions. For  example.  North  Carolina's  G.S.  95-25.3  pro- 
vides a  minimum  wage  of  $3.35  for  employees  not 
covered  by  the  FLSA.  (Institutions  of  higher 
education— defined  as  schools  above  the  secondary 
level— may  employ  their  own  full-time  students  at  85 
per  cent  of  the  minimum  wage.  Students  so  employed 
may  not  work  more  than  eight  hours  in  any  day  or  more 
than  20  hours  a  week  when  school  is  in  session  and  40 
when  it  is  not.'  In  addition,  educational  institutions 
may  employ  student  workers  at  75  per  cent  of  the 
minimum  wage  in  shops  owned  by  the  institution  if  the 
purpose  is  to  enable  the  student  to  defray  part  of  his 
school  expenses.^  Before  schools  use  these  special  pro- 
visions for  employing  students,  they  must  get  a  cer- 
tificate from  the  U.S.  Department  of  Labor.  Strict 
record-keeping  requirements  apply.) 

Second,  schools  must  comply  with  the  child-labor 
provisions  of  the  FLSA.  Children  under  14  may  be 
employed  in  only  a  few  types  of  endeavors,  such  as 
delivering  newspapers  and  acting  in  movies,  which 
generally  do  not  apply  to  schools.  Children  aged  14  or 
15  may  work  in  office,  clerical,  sales,  retail,  food- 
service,  and  gasoline-service  jobs  such  as  cashiering, 
packing,  shelving,  clean-up,  and  delivery  work.  They 
may  not  work  during  school  hours,  in  the  early  morn- 
ing, or  at  night.  They  also  may  not  work  more  than 
three  hours  on  a  school  day  or  more  than  eight  hours 
on  other  days.  In  addition,  they  may  not  work  more 
than  18  hours  during  any  school  week  or  more  than  40 
hours  in  any  other  week.  At  age  16  a  child  may  be 


I    29C.F.R    Part   .519 
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employed  in  any  nonhazardous  occupation.  (The  U.S. 
Secretary  of  Labor  has  issued  a  waiver  permitting 
youths  under  18  to  drive  school  buses  even  though 
operating  a  motor  vehicle  is  normally  considered  a 
hazardous  occupation.)  When  a  youth  reaches  age  18, 
all  jobs  are  open.'  These  provisions  have  fully  applied 
to  schools  as  employers  since  1966.  The  recent  expan- 
sion of  other  provisions  of  the  FLSA  to  cover  schools 
causes  no  change. 

Third,  schools  must  not  pay  men  and  women  at 
different  rates  of  pay  for  substantially  equal  work.  The 
Equal  Pay  Act  of  1963  added  to  the  FLSA  the  require- 
ment that  no  employer  may  discriminate  on  the  basis  of 
sex  by  paying  men  more  than  women  (or  women  more 
than  men)  for  equal  work  requiring  equal  skill,  effort, 
and  responsibility  performed  under  similar  conditions, 
unless  the  difference  is  based  on  seniority,  productivity, 
or  some  factor  other  than  sex.  The  Equal  Pay  Act  has 
applied  to  schools  since  1966.  The  recent  expansion  of 
other  provisions  of  the  FLSA  to  cover  schools  causes 
no  change. 

Fourth,  schools  must  not  discriminate  in  employ- 
ment against  persons  between  40  and  70  on  the  basis  of 
age.  The  Age  Discrimination  in  Employment  Act  of 
1967  added  this  provision  to  the  FLSA.  Like  the  Equal 
Pay  Act,  the  Age  Discrimination  Act  has  applied  to 
schools  since  1974,  and  the  recent  expansion  of  the 
FLSA  causes  no  change. 

And  fifth,  it  is  important  to  keep  in  mind  what  the 
FLSA  does  not  do:  it  does  not  require  schools  to  give 
vacation,  holiday,  severance,  or  sick  pay  (state  law  ad- 
dresses these  issues  for  schools);  it  does  not  mandate 
meal  or  rest  periods,  holidays  off.  or  vacations  off 
(state  law  again);  it  does  not  require  notice  of  discharge 
or  the  giving  of  reasons  for  discharge;  it  does  not  apply 
to  pay  raises  or  fringe  benefits;  and,  except  for  special 
rules  relating  to  minors  and  student  workers,  it  does  not 
limit  the  number  of  hours  that  an  employee  can  be  re- 
quired to  work. 
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of  40  hours,  yields  a  regular  rate  of  $5.52  ($220.80  divided 
by  40).  For  every  hour  after  40,  the  employee  would  be  en- 
titled to  $8.28  per  hour  ($5.52  xVA).  If  the  salary  is  stated 
for  other  than  a  weekly  period,  it  must  be  adjusted  math- 
ematically to  get  the  weekly  equivalent.  If  an  employee  is 
paid  a  fixed  weekly  salary  for  fluctuating  hours  of  work, 
his  base  rate  will  vary  depending  on  how  many  hours  he 
actually  worked.  If  an  employee  works  in  a  single  workweek 
at  two  or  more  jobs  that  have  different  hourly  regular  rates, 
his  regular  rate  is  the  weighted  average  of  the  rates. 

Many  kinds  of  employer  payments  do  not  count  in  figur- 
ing the  regular  rate.  Chief  among  these  are  contributions 
made  irretrievably  to  a  bona  fide  retirement  or  life,  acci- 
dent, or  health  insurance  plan.  Others  include  special 
premiums  paid  for  working  on  Saturdays,  holidays,  or  more 
than  eight  hours  on  particular  days  and  special  discretionary 
performance  bonuses." 

The  Compensatory-Time  Option.  When  in  1985  the 
U.S.  Supreme  Court  made  the  FLSA  overtime  provisions 
apply  to  public  employers,  many  public  employers  realized 
that  their  payroll  budgets  would  have  to  go  up.  They  had 
been  giving  compensatory  time  off  to  employees  who  worked 
overtime  rather  than  paying  them  an  overtime  premium.  That 
way  is  cheaper. 

Recognizing  the  potential  impact  on  public  treasuries. 
Congress  in  November  1985  amended  the  FLSA  to  provide 
that,  unlike  private  employers,  public  employers  may  pro- 
vide compensatory  time  off  at  a  rate  of  at  least  l'/2  hours 
off  for  each  hour  of  overtime  worked  "in  lieu  of  overtime 
compensation."  "  There  are  three  chief  rules  in  giving  time- 
and-a-half  compensatory  time  off. 

First,  employers  who  wish  to  take  advantage  of  this  time- 
off  option  must  inform  their  employees  of  their  intention 
and  must  establish  a  policy  before  April  15,  1986. 

Second,  compensatory  time  may  not  be  accrued  beyond 
240  hours  (the  time-and-a-half  compensation  for  160  hours 
of  overtime  worked).  Any  overtime  hours  worked  by  an 
employee  who  has  already  accrued  240  hours  in  his  comp- 
time  "bank"  must  be  paid  for  in  money  at  time  and  a  half. 

Third,  the  employee  with  accrued  compensatory  time 
must  be  permitted  to  use  it  within  a  reasonable  time  after 
he  asks  to  do  so  if  the  use  does  not  unduly  disrupt  the  opera- 
tions of  the  public  agency. 

Schools  may  defer  until  August  1,  1986,  the  payment 
of  monetary  compensation  for  overtime  hours  worked  after 
April  1986. 


Recordkeeping 


r 


18.  Id..  §  778.200. 

19.  hi..  §  207(o)(l).  as  added  by  Pub.  Uw  No.  99-150. 


Schools  that  in  April  1986  find  themselves  subject  to 
the  overtime  provisions  of  the  FLSA  will  also  find  themselves 
subject  to  its  recordkeeping  requirements.  In  themselves, 
those  provisions  are  not  onerous.  Indeed,  much  of  the  in- 
formation asked  for  is  probably  already  being  kept.  But  the 
requirements  must  be  conscientiously  adhered  to,  and  they 
may  represent  a  level  of  recordkeeping  that  schools  have  not 
previously  had  to  bother  with.  The  federal  regulations  specify 
that  no  particular  form  of  record  is  required,  but  the  following 
information  is  mandatory. ^^ 

Nonexempt  employees.  For  covered  employees  who 
do  not  fall  within  the  executive,  administrative,  or  profes- 
sional exemptions,  the  following  records  must  be  kept: 
—Name,  home  address,  and  birth  date  if  the  employee  is 

under  19, 
—Sex  and  occupation  of  the  employee, 
—Time  of  day  and  day  of  week  on  which  the  employee's 

workweek  begins, 
—Regular  hourly  rate  in  any  workweek  in  which  overtime 

is  worked, 
—Daily  and  weekly  hours  worked, 

—Total  daily  and  weekly  straight-time  earnings,  / 

—Total  overtime  pay  for  the  workweek, 
—Total  additions  (such  as  tuition  assistance  or  holiday 
premium  pay)  or  deductions  (such  as  charitable  contribu- 
tions and  employee  pension  contributions), 
—Total  wages  paid  each  pay  period, 
—Date  of  payment  and  pay  period  covered. 

Exempt  Employees.  For  exempt  employees  such  as 
teachers,  only  the  first  two  items  listed  above  must  be  kept, 
in  addition  to  information  indicating  the  place  or  places  of 
employment. 

Retention.  Retention  requirements  for  records  depend 
on  the  type  of  records,  but  employers  should  keep  all  payroll 
records  and  all  records  of  the  type  listed  above  for  three  years. 
Microfilm  copies  are  generally  acceptable. 

"The  Labor  Department  Is  Here" 

The  U.S.  Department  of  Labor  is  responsible  for  en- 
forcing the  FLSA.  It  does  so  chiefly  by  investigating  com- 
plaints that  the  overtime  or  minimum-wage  provisions  are 
being  violated.  The  complaints  come  primarily  from 
employees  who  believe  they  have  not  been  paid  what  the 
law  requires,  but  they  can  come  from  other  sources  as  well . 
In  private  industry,  those  other  sources  are  chiefly  com-  m 

20.  29  C.F.R.  Pt.  516. 
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petitors.  For  example,  a  manufacturing  company  that  is  in- 
vestigated and  knows  that  a  competing  manufacturer  has 
similar  practices  is  likely  to  sic  the  investigators  on  that  other 
company.  Whether  this  syndrome  will  develop  among 
schools  remains  to  be  seen. 2' 

The  North  Carolina  offices  of  the  Department  of  Labor 
have  under  their  FLSA  jurisdiction  more  than  35,000 
establishments.  The  April  1986  expansion  to  include  public 
employers  like  cities,  counties,  and  schools  does  not 
significantly  increase  their  load. 

An  investigation  typically  begins  with  a  form  sent  to 
the  employer.  Then  comes  an  on-site  visit  by  a  Department 
of  Labor  investigator,  who  will  review  the  employer's  records 
and  interview  selected  employees  privately  to  confirm  the 
accuracy  of  records  and  to  identify  duties  well  enough  to 
assess  whether  claimed  exemptions  apply. 

An  investigation  by  the  Labor  Department  is  not  a  prere- 
quisite to  a  suit  by  an  employee.  An  employee  may  bring 
his  own  suit  to  recover  twice  the  wages  due  but  not  paid  and 
may,  if  successful,  have  his  attorney's  fees  paid.  The 
Secretary  of  Labor  may  sue  instead  of  the  employee.  Or  the 
Justice  Department  may  bring  a  criminal  prosecution  against 
an  employer  who  commits  a  willful  violation;  a  first  viola- 
tion is  punishable  by  a  fine  of  up  to  $10,000  and  subsequent 
violations  by  a  similar  fine  and  imprisonment  for  six  months. 
Generally  speaking,  suits  must  be  brought  within  three  years 
of  a  claimed  violation. 


21.  Conversation  with  James  C.  Stewart,  Director.  Raleigh  Area  Office, 
U.S.  Department  of  l^bor,  November  7,  1985. 


What  To  Do  Now 

Now  is  the  time  to  get  ready  for  April  1986.  Employers 
should: 

—Determine  which  employees  are  eligible  for  the  executive, 
administrative,  and  professional  exemptions  and  make  sure 
that  all  documentation  that  outlines  the  duties  those 
employees  perform  is  current  and  accurate. 
—Put  into  place  a  clear  policy  regarding  use  of  compensatory 
time  and  distribute  copies  of  the  policy  to  employees. 
—Make  sure  that  record-keeping  officials  understand  the 
kinds  of  records  that  are  required  under  the  FLSA  and  also 
understand  that  they  are  responsible  for  keeping  those 
records. 

—Establish  for  each  employee  a  "workweek"  within  the 
meaning  of  the  FLSA. 

—Make  sure  that  all  employees  are  being  paid  at  least  the 
minimum  wage  (or  get  certificates  for  special  subminimum 
wage  rates  for  students). 

—Make  sure  employees  understand  their  rights  under  the  law. 
—Telephone  the  U.S.  Department  of  Labor  with  any  ques- 
tions. The  proper  offices  can  be  reached  as  follows:  at  Raleigh 
(919-856-4190),  Goldsboro  (919-734-2651),  Wilson 
(919-243-4431),  Greenville  (919-758-5385),  New  Bern 
(919-637-4013),  Greensboro  (919-333-5494),  Durham 
(919-541-5300),  High  Point  (919-882-8826),  Wilmington 
(919-343-4947),  Charlotte  (704-371-6120),  Fayetteville 
(919-4837491),  Gastonia  (704-864-4326),  Hickory 
(704-327-8381),  Salisbury  (704-633-1195),  Winston-Salem 
(919-761-3155),  and  Asheville  (704-258-2850).  ■ 
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Free  Speech  for  Public  Employees: 

The  Supreme  Court  Strikes 

A  New  Balance 


by  Emily  Bernheim 


J-  he  First  Amendment  of  the  U.S.  Constitution  protects 
the  rights  of  citizens,  including  teachers  and  other  school 
employees,  to  speak  freely  without  governmental  in- 
terference. Public  schools,  as  government  entities,  must  obey 
this  constitutional  guarantee.  But  public  schools  are  also 
employers.  Employees  who  criticize  school  policies  or  argue 
with  co-workers  are  expressing  opinions,  but  they  can  also 
cause  friction  in  the  work  place  or  cripple  the  authority  of 
their  superiors.  Administrators  may  reprimand  or  dismiss 
employees  for  certain  kinds  of  speech,  but  they  must  be 
careful  not  to  infringe  on  their  workers'  rights  to  engage  in 
debate  on  issues  of  public  concern. 

"Speech"  can  be  either  verbal  expression  or  symbolic 
behavior.  For  example,  courts  have  protected  police  officers 
who  protested  discrimination  by  removing  the  American  flag 
insignias  from  their  uniforms.'  Depending  on  the  cir- 
cumstances, any  adverse  personnel  actions— not  just 
dismissals— might  be  challenged  as  attempts  to  punish 
speech.  Demotions,  transfers,  denials  of  promotions,  and 
letters  of  reprimand  have  all  been  struck  down.^  In  addi- 
tion, whether  an  employee  is  probationary  or  tenured  does 
not  determine  whether  he  may  exercise  his  First  Amend- 


ment rights.'  While  the  standards  for  dismissing  a  tenured 
teacher  and  dismissing  a  nontenured  teacher  are  very  dif- 
ferent, neither  teacher  may  be  terminated  or  disciplined  for 
exercising  his  right  to  speak  freely  on  public  issues. 

But  not  all  speech  is  protected  by  the  First  Amendment. 
In  Pickering  v.  Board  of  Education  (1968),  the  Supreme  Court 
established  a  balancing  test  for  evaluating  when  a  public 
employer's  response  to  an  employee's  speech  has  violated 
the  Constitution:  "[T]he  problem  in  any  case  is  to  arrive 
at  a  balance  between  the  interests  of  the  teacher,  as  a  citizen, 
in  commenting  on  matters  of  public  concern,  and  the  in- 
terest of  the  State,  as  an  employer,  in  promoting  the  effi- 
ciency of  the  public  services  it  performs  through  its 
employees."'*  In  Connick  v.  Myers,  its  most  recent  free- 
speech  case,  the  Court  weighted  this  balance  more  heavily 
in  favor  of  public  employers.  Before  applying  the  Pickering 
test,  it  created  a  threshold  requirement:  Speech  must  relate 
to  "public  concerns,"  not  personal  job-related  interests,  in 
order  to  receive  First  Amendment  protection  from  employer 
discipline.'  This  article  will  focus  on  Connick  and  several 
cases  that  have  applied  its  ruling. 

A  four-part  test  is  applied  to  a  public  employer's  ac- 
tions when  they  are  prompted  by  an  employee's  speech.  First, 


The  author  is  a  third-year  student  In  the  Georgetown  University  Law  School . 
In  the  summer  of  1985  she  served  at  the  Institute  of  Government  as  a  law  clerk. 
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2.  See.  e.g. .  Waters  v.  Chaffm,  684  F.2d  833  (11th  Cir  1982)  (demotion  and 
transfer);  Bickel  v.  Burkhart,  632  F.2d  1251  (5th  Cir.  1980)  (denial  of  promo- 
tion); Swilley  V.  Alexander.  629  F2d  1018  (5th  Cir  1980)  (letters  of  reprimand). 
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1979). 
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5.  461  U.S.  138.  146  (1982). 


1986  WINTER  D  9 


in  order  to  be  protected  by  the  First  Amendment,  the 
employee  must  be  speaking  as  a  citizen  on  a  matter  of  com- 
munity interest;  this  is  the  threshold  requirement  established 
by  Connick.  Second,  courts  balance  an  employer's  interests 
in  efficiency  and  harmony  in  the  workplace  against  the  in- 
terests of  the  employee  and  the  community  in  free  expres- 
sion. Third,  the  employee  must  prove  that  his  speech 
motivated  the  employer's  action  against  him.  For  example, 
the  speech  may  have  been  the  grounds  for  the  reprimand 
or  dismissal,  or  it  may  be  the  clear  though  circumstantial 
motivation  for  the  abrupt  dismissal  of  an  employee  with  a 
good  record.*  And  fourth,  if  this  test  is  met,  the  discipline 
will  be  upheld  only  if  poor  job  performance  or  other  fac- 
tors unrelated  to  the  speech  would  have  led  to  the  same  ac- 
tion by  the  employer.' 

An  Analysis  of  Connick  v.  Myers 
Free  Speech  Rights  Before  Connick  v.  Myers 

Public  employees'  rights  of  free  expression  have  never 
been  absolute.  In  Pickering,  the  Supreme  Court  held  that 
a  public  school  teacher  could  not  be  dismissed  for  writing 
a  letter  to  a  newspaper  criticizing  the  school  board's  alloca- 
tion of  funds  to  athletic  rather  than  academic  programs.  The 
Court  noted,  however,  that  several  factors  might  tip  the 
balance  in  favor  of  the  employer:  (!)  if  the  speech  impeded 
an  employee's  work;  (2)  if  close  daily  contact  between  an 
employee  and  the  person  he  criticized  might  mean  that  the 
speech  threatened  a  supervisor's  authority  or  disrupted  work- 
ing relationships;  (3)  if  the  employee's  job  required  strict 
confidentiality  or  personal  loyalty;  (4)  if  false  allegations 
by  an  employee  with  access  to  facts  that  are  not  publicly 
available  could  increase  the  harm  caused  by  the  speech 
because  the  public  could  not  independently  evaluate  the 
criticism;  (5)  if  an  employee's  allegations  were  so  groundless 
that  they  reflected  incompetence.  The  Court  refused  to  adopt 
hard  and  fast  rules  and  acknowledged  that  other  important 
employer  interests  might  also  arise.' 

Against  these  state  interests,  the  decision  in  Pickering 
weighed  two  types  of  First  Amendment  values:  the  em- 


ployee's rights  of  expression  and  the  general  public's  need 
for  information  in  order  to  create  the  "free  and  open  debate 
vital  to  decision-making."  In  Pickering,  the  teacher  was 
speaking  out  of  his  concern  as  a  citizen  about  school  fund- 
ing, and  the  issue  was  "only  tangentially"  related  to  his 
employment.  The  public's  interest  in  hearing  his  opinions 
was  strong  because  they  were  based  on  personal  knowledge: 
"[T]eachers  are,  as  a  class,  the  members  of  a  community 
most  likely  to  have  informed  and  definite  opinions  as  to  how 
funds  allotted  to  schools  . . .  should  be  spent."'  The  alloca- 
tion of  finances  was  a  "legitimate  public  concern"  for  voters, 
and  such  issues  should  not  be  left  to  the  unchallenged  judg- 
ment of  administrators. 

Supreme  Court  cases  after  Pickering  established  pro- 
tection for  a  broad  range  of  topics  and  modes  of  expression. 
A  state  college  teacher  could  not  be  denied  reappointment 
because  his  testimony  before  the  state  legislature  in  favor 
of  shifting  the  college  to  a  four-year  program  conflicted  with 
the  board  of  regents'  view.'"  A  teacher  who  divulged  a 
school's  faculty  dress  code  to  a  radio  station  was  exercising 
her  right  to  free  speech. ' '  Also  protected  was  a  private  con- 
versation between  a  principal  and  a  teacher  who  accused 
the  school  of  racial  discrimination.'^  In  all  of  these  cases, 
the  Court  held  the  topics  to  be  of  public  concern  without 
focusing  on  the  context  in  which  the  disputes  arose  or  how 
the  teachers  expressed  themselves. 

In  these  cases  the  burden  for  justifying  limits  on 
employees'  speech  was  high.  In  Pickering  the  Court  ruled 
against  the  school  because  it  had  not  shown  that  the  teacher's 
letter  might  well  interfere  with  the  school's  operations." 
In  another  case  the  Court  rejected  a  school's  dismissal  of 
a  teacher  who  wore  a  black  armband  to  protest  the  Vietnam 
War  because  there  was  no  evidence  that  disruption  had  oc- 
curred or  was  likely  to  occur  as  a  result  of  that  protest.''' 
The  Connick  decision  was  consistent  with  the  Court's  earlier 
cases  but  strengthened  public  employers'  freedom  to 
discipline  employees  in  two  ways:  by  narrowing  the  kind 
of  speech  that  is  protected  and  by  allowing  employers  to  act 
before  speech  actually  disrupts  work. 


6.  Mt.  Healthy  School  DIst.  Bd.  of  Educ,  v,  Doyle,  429  U.S.  274, 287  (1977); 
Jones  V.  Dodson.  727  F.2d  1329  (4th  Cir.  1984);  McKinley  v.  City  of  Eloy,  705 
F.2d  1110,  1113-15  (9th  Cir.  1983). 

7  Mt.  Healthy  v.  Doyle,  429  U.S.  at  287. 

8.  391  U.S.  at  569-73.  For  a  general  discussion  of  public  employees'  rights 
of  free  speech  before  Connick  v.  Myers,  see  Punger,  Teacher  Speech  and  the  First 
Amendment .  14  School  Law  Bull.  I  (Apr.  1983);  Koltes.  First  Amendment 
Rights-Public  Employees  May  Speak  A  Utile  Evil.  3  West.  New  Enc.  L.  Rev. 
289(1980). 


9.  391  U.S.  at  572. 

10  Perry  v.  Sindermann,  408  U.S.  593,  592  (1972). 

11.  Mt.  Healthy  v.  Doyle,  429  U.S.  274  (1977). 

12.  Givhan  v.  Western  Line  Consol.  School  Dist.,  439  U.S.  410  (1979). 

13.  319  U.S.  at  572. 

14.  James  v.  Board  of  Educ.  461  E2d  566  (2d  Cir.  1972),  cert,  denied.  409 
U.S.  1042  (1972). 
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The  Facts  of  the  Case 

Assistant  District  Attorney  Myers  was  fired  for  cir- 
culating a  questionnaire  about  confidence  in  superiors  and 
office  morale  to  fifteen  other  attorneys  in  her  office.  She 
had  been  competent  during  her  five  years  of  employment. 
Her  superiors  had  told  her  that  she  would  be  transferred  to 
another  section  of  the  criminal  court,  but  she  opposed  the 
transfer— at  least  in  part  because  she  feared  its  effect  on  mat- 
ters related  to  her  career. 

Myers  protested  the  transfer  to  her  immediate  superior 
and  to  the  district  attorney,  Harry  Connick.  When  they  re- 
mained firm  in  their  decision,  Myers  prepared  a  survey  for 
co-workers  about  office  morale,  their  confidence  in  specific 
superiors,  and  their  attitude  toward  grievance  and  transfer 
policies.  One  question  also  asked  whether  the  staff  had  ever 
felt  pressured  by  superiors  to  work  on  political  campaigns. 

Myers  distributed  some  of  the  questionnaires  during 
a  lunch  break  at  the  office  and  others  during  working  hours. 
When  the  supervisor  learned  about  the  survey,  he  called 
the  district  attorney,  Connick,  to  describe  the  "mini- 
insurrection."  Connick  immediately  met  with  Myers  and 
terminated  her  for  two  reasons:  her  refusal  to  accept  the 
transfer  and  the  distribution  of  the  survey,  which  he  con- 
sidered an  "act  of  insubordination."  He  was  particularly 
disturbed  about  two  questions:  the  one  about  employees' 
confidence  in  their  superiors,  which  he  believed  could  under- 
mine authority,  and  the  one  about  political  pressure,  which 
would  have  been  "damaging  if  discovered  by  the  press."" 

A  New  Threshold  Test  for 
First  Amendment  Protection 

In  deciding  this  case,  the  Supreme  Court  relied  on  its 
previous  free-speech  cases  but  first  established  a  threshold 
requirement:  If  Myers's  questionnaire  could  not  "be  fairly 
characterized  as  constituting  speech  on  a  matter  of  public 
concern,"  it  was  "unnecessary  ...  to  scrutinize  the  reasons 
for  her  discharge."  Although  the  state  may  not  censor  the 
speech  of  citizens,  it  may  act  as  an  employer  in  making  per- 
sonnel decisions  based  on  an  employee's  expression  of  per- 
sonal, work-related  concerns.  Whether  speech  relates  to  a 
personal  or  public  concern  "must  be  determined  by  the  con- 
tent, form,  and  context  of  a  given  statement."  The  content 
of  speech  is,  of  course,  the  subject  that  an  employee  is  talk- 
ing about.  The  form  is  the  manner  in  which  opinions  are 
expressed.  The  context  is  the  circumstances  under  which 


the  employee's  concerns  arose.  The  Court  looked  at  each  ^ 
of  these  elements  in  deciding  whether  Myers's  speech  was 
constitutionally  protected. 

In  evaluating  the  questionnaire's  content,  the  Court 
asked  whether  Myers  was  addressing  matters  of  "political, 
social  or  other  community  concern."  First,  it  focused  on 
the  questions  dealing  with  the  office  morale,  confidence, 
and  grievance  policies.  These,  depending  on  their  context, 
could  be  either  public  or  private.  Citing  an  earlier  case  in 
which  an  employee's  discussion  of  racial  discrimination  was 
protected,  the  Court  implied  that  some  subject  matter  is  "in- 
herently of  public  concern"  regardless  of  its  context.  Only 
one  topic  in  Myers's  survey  seemed  to  fall  into  this  category: 
the  issue  of  political  pressure.  Such  pressure  was  a  "coer- 
cion of  fundamental  rights"  that  was  inherently  "a  matter 
of  interest  to  the  community." 

Second,  the  Court  examined  the  form  of  Myers's  speech 
by  looking  at  the  focus  of  her  survey  and  its  value  as  a  tool 
for  communication.  Because  her  questions  focused  on  job 
dissatisfaction,  the  Court  reasoned  that  Myers's  purpose  was 
to  gather  information  for  continued  office  controversy,  not 
for  later  public  dissemination.  Further,  the  questionnaire 
did  not  express  ideas:  "[I]f  released  to  the  public,  [it]  would 
convey  no  information  at  all  other  than  the  feet  that  a  single  ( 
employee  is  upset  with  the  status  quo."  This  fact  helped  to 
defeat  Myers's  claim  that  the  office-related  issues  would  help 
the  public  evaluate  the  district  attorney's  performance:  "[A] 
questionnaire  not  otherwise  of  public  concern  does  not  at- 
tain that  status  [merely]  because  its  subject  matter  could, 
in  different  circumstances,  have  been  the  topic  of  a  com- 
munication to  the  public  that  might  be  of  general  interest." 

Finally,  the  Court  considered  the  context  of  the  survey. 
It  focused  on  how  Myers's  concerns  arose  and  her  purpose 
in  handing  out  the  questionnaire.  The  fact  that  she  was  in- 
volved in  an  on-going  employment  dispute  over  the  very 
issues  her  survey  addressed  showed  that  she  was  resisting 
her  employer's  authority  rather  than  seeking  to  communicate 
as  a  citizen.  Myers  also  had  made  no  attempt  to  publicize 
her  concerns.  Her  audience  was  her  co-workers,  not  the 
general  public.  Although  she  was  partly  motivated  by  her 
fears  that  the  transfer  would  create  a  conflict  of  interest,  her 
objections  were  primarily  personal.  The  Court  concluded 
that  Myers's  questions  relating  to  employment  policies  and 
office  morale  reflected  "one  employee's  dissatisfaction  with 
a  transfer  and  an  attempt  to  turn  that  displeasure  into  a  cause 
celebre." 

However,  the  presence  of  a«v  topic  of  public  concern    ^ 
in  an  employee's  speech  triggers  First  Amendment  protec-    \ 
tion.  Because  one  of  Myers's  questions  related  to  political 
pressure,  a  matter  of  fundamental  community  interest,  the 
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Court  applied  the  traditional  balancing  test  to  determine 
whether  Connick's  justifications  for  firing  Myers  outweighed 
the  limited  First  Amendment  protection  for  her  speech. 


employment-related  expression  had  only  limited  First 
Amendment  value,  and  her  employer's  belief  that  it  would 
cause  harm  outweighed  her  free-speech  rights. 


Balancing  the  Interests  of  Citizen  and  State 

The  Court  modified  its  earlier  cases  in  order  to  achieve 
a  "particularized  balancing":  the  employer's  burden  in  justi- 
fying adverse  action  varies  with  the  "nature"  of  the 
employee's  expression.  Thus,  in  addition  to  assessing  the 
traditional  employer  interests  outlined  in  Pickering,  the  Court 
again  scrutinized  Myers's  speech  to  determine  whether  she 
had  been  acting  as  a  citizen  or  as  an  employee.  If  she  had 
been  speaking  out  of  her  general  concern  as  a  citizen,  her 
interests  in  the  speech  were  strong.  If  not,  her  interests  were 
weak  and  the  speech  would  receive  only  "limited"  protec- 
tion, so  that  her  employer  could  fire  her  if  he  had  any 
reasonable  justification. 

Examining  the  Pickering  factors,  the  Court  found  that 
Myers's  ability  to  perform  competently  had  not  been  im- 
peded, but  her  work  required  close  contact  with  the  very 
people  whose  competence  her  survey  questioned.  Close 
working  relationships  were  vital  to  the  functioning  of  the 
district  attorney's  office.  These  factors,  not  present  in  the 
teacher's  criticism  of  the  school  board  in  Pickering, 
strengthened  state  interests  in  Connick.  The  Court  esta- 
blished a  general  rule  that  wide  deference  will  be  given  to 
the  employer's  judgment  when  close  relationships  are  essen- 
tial to  an  employee's  job. 

Thus  in  Connick  the  district  attorney's  concerns  were 
legitimate.  Were  they  serious  enough  to  justify  dismissal 
on  the  basis  of  his  mere  belief  that  the  speech  would  be 
disruptive,  before  any  harm  actually  occurred?  The  answer 
to  that  question  would  depend  on  the  strength  of  the  public's 
interest  and  Myers's  rights  as  a  citizen  in  the  specific  message 
she  expressed. 

For  this  "particularized  balancing"  the  Court  again  ex- 
amined the  time,  place,  manner,  and  context  of  Myers's 
speech.  All  of  the  questionnaires  had  been  distributed  at  the 
office,  which  raised  the  potential  for  disruption  of  work. 
Some  surveys  were  given  out  during  working  hours,  which 
interrupted  work  activities.  No  personal  confrontations  had 
taken  place,  but  the  Court  noted  that  any  message  could  also 
be  disruptive  if  delivered  in  an  abrasive  manner.  Finally, 
it  examined  the  context  of  Myers's  expression.  Her  ques- 
tionnaire was  not  a  spontaneous  attempt  to  gather  informa- 
tion. The  Court  ruled  that  when  an  employee's  speech  relates 
to  an  on-going  dispute  with  an  employer,  "additional  weight 
must  be  given  to  the  supervisor's  view  that  the  employee 
has  threatened  the  [empkjyer's]  authority."  Myers's  primarily 


How  the  Courts  Have 
Applied  Connick 

The  Threshold  Test  for  Protected  Speech 

Courts  that  have  ruled  on  public  employees'  speech  after 
Connick  have  generally  focused  on  the  first  test:  whether 
speech— in  light  of  its  content,  form,  and  context— touches 
on  a  public  concern.  Several  principles  have  emerged  to  guide 
public  employers.  When  employees  protest  about  individual 
salary,  job  assignment,  or  tenure  issues,  employers  usually 
have  discretion  to  decide  when  the  protest  might  create  prob- 
lems and  to  take  appropriate  action.  They  have  somewhat 
less  freedom  to  act  against  employees  who  speak  on  broader 
work-related  issues,  such  as  curriculum  or  discipline 
policies. 

However,  the  content  of  speech  is  often  less  important 
than  its  context.  The  key  issue  is  whether  an  employee  is 
speaking  about  private  concerns  or  acting  as  a  citizen  engag- 
ing in  public  debate.  Issues  that  are  not  just  individual 
grievances  and  involve  groups  of  employees  are  more  like- 
ly than  others  to  reflect  "public"  rather  than  personal  work 
concerns.  When  speech  involves  topics  that  have  drawn  the 
attention  of  parents,  the  community,  and  especially  legislative 
bodies  or  the  media,  it  may  well  be  protected. 

The  form  of  speech  is  also  important.  Speech  delivered 
in  public  meetings,  government  bodies,  or  through  the  media 
has  been  strongly  protected.  Speech  confined  to  the  work 
place,  even  if  delivered  at  employee  meetings  or  published 
in  professional  newsletters,  has  received  less  protection. 
When  an  employee  is  abrasive  or  confrontational  at  work, 
he  is  probably  not  exercising  First  Amendment  rights. 
However,  courts  have  been  careful  to  observe  the  Connick 
rule  that  speech  is  protected  when  any  part  of  it  deals  with 
a  public  concern.  A  review  of  lower  court  cases  in  which 
the  Connick  decision  has  been  applied  will  illustrate  these 
principles. 

Individual  Employee  Grievances.  Employee  speech 
relating  to  individual  employment  issues  is  generally  "per- 
sonal" and  unprotected  from  reasonable  discipline  by  the 
employer.  In  applying  Connick,  the  courts  have  held  that 
protests  against  intraschool  job  transfers,  '*  individual  salary 


16.  Cook  V.  Ashmore.  579  F.  Supp.  78  (N.D.  Ga.  1984);  Jordan  v.  Board  of 
Regents,  58.1  F.  Supp.  23  (S.D.  Ga.  1983). 
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decisions,  assignment  of  teachers  to  specific  classes,  '^  and 
individual  tenure  decisions  were  all  completely  "personal."  '* 
An  Alabama  teacher  who  protested  sharing  her  formerly 
fiill-time  position  with  a  second  teacher  was  also  unprotected 
against  dismissal .  Although  she  was  partly  motivated  by  con- 
cern for  her  students,  this  nonpersonal  element  was  not 
enough  to  counter  the  individualized,  employment-related 
nature  of  her  speech." 

A  Georgia  court  established  an  automatic  rule  that  per- 
sonal salary  and  tenure  decisions  are  never  public  concerns. 
The  court  also  rejected  a  claim  based  on  a  college  professor's 
protest  against  the  adoption  of  a  mandatory  syllabus  for  all 
freshman  English  classes.  The  court  acknowledged  that  the 
policy  would  affect  the  public  but  held  that  the  test  for  public 
concern  should  not  be  whether  a  policy  has  some  public  im- 
pact but  whether  it  excites  community  interest. 2"  Although 
no  other  states  have  established  an  automatic  rule  that  per- 
sonal job-related  speech  is  never  a  matter  of  public  interest, 
this  kind  of  speech  is  always  unlikely  to  be  protected. 

Grievances  Shared  by  Groups  of  Employees.  Speech 
relating  to  employment  concerns  shared  by  groups  of  em- 
ployees has  received  greater  protection  because  it  is  more 
likely  to  express  topics  of  general  interest.  Internal  employ- 
ment disputes  can  be  important  to  the  public,  but  only  if  they 
are  serious  enough  to  hamper  the  operation  of  a  public  ser- 
vice. When  large  groups  of  employees  share  a  common 
grievance,  employment  issues  are  more  likely  to  reach  this 
level  of  importance. 

Before  turning  to  the  specific  aspects  of  content,  form, 
and  context,  it  is  important  to  remember  the  two  basic  values 
underlying  the  First  Amendment:  the  public's  need  to  be 
informed  about  significant  issues  and  the  employee's  right 
to  engage  in  public  debate.  Courts  have  placed  special  em- 
phasis on  certain  elements  of  employees'  speech  on  job- 
related  issues,  but  these  elements  are  not  hard  and  fast  rules. 
They  are  simply  guidelines  for  determining  whether,  in  view 
of  all  the  circumstances  surrounding  the  speech,  the  em- 
ployee is  acting  as  a  citizen  or  as  a  worker  in  expressing  his 
opinions. 

Three  basic  elements  are  especially  important  forjudg- 
ing employees'  speech  on  employment  issues  that  other 
workers  are  also  concerned  about.  First,  how  closely  related 
are  the  issues  to  the  employee's  personal  job-related  interests? 


Second,  is  the  employee  representing  other  workers  or  act- 
ing out  of  personal  interest?  Third,  has  the  employee  ex- 
pressed his  opinions  in  a  form  that  can  reach  the  public  and 
help  it  to  evaluate  the  school's  operation? 

When  the  content  of  speech  is  closely  related  to  an 
employee's  personal  job  status,  it  may  reflect  only  personal 
concerns.  A  Florida  court  explained  that  ''Connick  suggests 
that  we  look  first  to  the  relationship  between  the  employee's 
position  and  the  content  of  his  speech  .  .  .  [and]  whether 
the  employee  would  have  reason  to  make  mention  of  his 
grievances  but  for  his  employment  status."^'  In  the  case  be- 
ing considered,  a  teacher's  complaints  about  course  registra- 
tion practices  and  the  hiring  of  physical  education  coaches 
to  teach  social  studies  did  not  address  public  concerns 
because  his  criticism  involved  objections  to  his  own  class 
assignments. 

A  teacher  who  expresses  job-related  concerns  shared 
by  other  employees  may  also  be  expressing  only  personal 
interests  when  he  does  not  act  as  a  representative  of  those 
other  employees.  In  a  North  Carolina  case,  Gregory  v.  Dur- 
ham County  Board  of  Education,  an  elementary  school 
teacher  filed  a  grievance  and  wrote  a  protest  to  her 
superintendent  about  the  scheduling  of  training  sessions  dur- 
ing vacation  time.  Although  twenty  other  teachers  shared 
her  complaint,  she  urged  the  school  to  change  its  schedule 
simply  because  of  her  own  vacation  plans.  Her  speech  was 
"quintessentially"  personal. ^^ 

A  third  important  element  is  the  form  in  which  an 
employee  expresses  opinions.  A  Texas  court  explained  that 
speech  on  employment  issues  does  not  address  public  con- 
cerns when  it  would  not  "assist  the  public's  evaluation  of 
the  performance  of  government  agencies."^^  The  court  held 
that  a  police  officer's  criticism  of  labor  relations  and  work- 
ing conditions  was  protected  speech  because  the  officer  had 
expressed  his  concerns  publicly.  He  had  appeared  at  a  city 
council  meeting  and  on  television,  providing  information 
useful  to  the  community  in  evaluating  the  morale  and  quality 
of  its  police  force.  Another  court,  applying  the  same  stan- 
dard, held  that  an  FBI  agent  who  criticized  the  agency's  layoff 
policies  had  not  been  acting  as  a  citizen  seeking  to  inform 
the  public.  His  criticisms  arose  from  a  personal  grievance 
and  were  expressed  only  to  other  employees  at  a  general 
meeting  for  FBI  workers.^" 


17.  Ferrara  v.  Mills,  596  F.  Supp.  1069  (S.D.  Fla.  1984). 

18.  Ballard  v.  Blounl.  581  F.  Supp.  160  (N.D.  Ga.  1983). 

19.  Renfroe  v.  Kirkpatrick,  722  F2d  714  (Uth  Cir.  1984). 

20.  Ballard  v.  Blount.  581  F  Supp.  al  164. 
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24.  Murray  v.  Gardner,  741  F2d  434  (D.C.  Cir.  1984). 


^ 


Thus  a  teacher's  speech  on  employment  issues  is  pro- 
tected by  the  First  Amendment  only  if  the  employee  is  not 
motivated  solely  by  personal  interest  and  discusses  issues 
that  are  important  to  the  community.  When  the  issue  affects 
large  numbers  of  employees,  the  expression  is  more  likely 
to  be  significant  because  it  may  reflect  problems  in  the  opera- 
tion of  the  school.  This  kind  of  speech  is  also  more  likely 
to  be  protected  if  the  employee  is  not  motivated  by  his  per- 
sonal job  status,  acts  as  a  representative  of  others,  and  ex- 
presses opinions  in  a  way  that  reaches  the  public  and  helps 
it  to  evaluate  the  operation  of  the  school. 

Speech  on  Educational  Policies.  Teachers'  speech  on 
broad  school  policies  like  curriculum,  athletic  programs, 
or  discipline  can  reflect  public  concerns  more  easily  than 
speech  on  personally  related  matters.  Again,  the  basic  values 
of  community  interest  and  employees'  freedom  to  engage 
in  public  debate  help  to  decide  whether  an  employee's  speech 
is  protected  by  the  First  Amendment. 

The  first  two  elements  of  importance  in  evaluating 
speech  about  educational  policies  are  familiar.  First,  is  the 
employee  interested  in  the  issue  only  because  of  his  job?  Sec- 
ond, has  he  reached  the  public  or  only  co-workers?  Finally, 
courts  have  asked  whether  there  is  any  controversy  on  the 
issue  within  the  outside  community.  If  so,  the  issue  has 
already  proved  significant  to  the  public. 

Speech  may  be  so  closely  related  to  a  teacher's  employ- 
ment that  it  reflects  only  personal  interests  despite  the  broader 
importance  of  the  topic.  For  example,  Gregory  v.  Durham 
County  Board  of  Education,  which  involved  two  teachers, 
raised  a  second  speech  issue  with  the  claim  of  a  junior  high 
school  teacher  who  wrote  an  article  about  her  superintend- 
ent's stand  on  educational  policy-making  and  pending  legisla- 
tion on  teachers'  salaries.  Her  article  was  published  in  a  pro- 
fessional newsletter.  Despite  the  potential  public  interest  in 
these  issues,  her  interest  in  them  was  so  "substantially 
related"  to  her  employment  that  her  speech  received  only 
limited  First  Amendment  protection.^'  In  contrast,  a  Califor- 
nia teacher  publicly  criticized  his  school  district's  program 
for  Mexican  children  and  its  affirmative  action  policies.  His 
speech  was  related  to  his  employment  but  also  reflected  his 
concerns  as  a  member  of  his  community,  not  merely  his  in- 
terests as  a  teacher.  2* 

The  way  in  which  a  teacher  expresses  his  opinions  is 
also  important.  A  teacher  who  attempts  to  communicate  with 
the  public  is  more  likely  to  be  protected  than  one  who  com- 
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municates  solely  with  co-workers.  For  example,  an  Illinois 
teacher  filed  a  grievance  protesting  the  school's  reimburse- 
ment policy  and  lack  of  liability  insurance  for  parents  and 
teachers  who  drove  students  to  athletic  events.  The  school 
board,  during  a  study  of  the  school's  grievance  system,  asked 
faculty  members  to  comment  on  their  individual  experiences. 
The  teacher  disobeyed  his  superintendent's  order  and  dis- 
cussed his  concerns  at  a  school  board  meeting.  His  speech 
was  protected  because  he  had  participated  in  a  public  meeting 
at  the  request  of  elected  officials. 2''  In  contrast,  speech 
directed  only  to  co-workers  may  reflect  only  private  con- 
cerns. The  teacher  in  Gregory  published  her  views  in  a 
newsletter  distributed  only  to  fellow  teachers.  That  vehicle 
was  not  a  public  forum. 

Speech  confined  to  the  work  place  and  delivered  in  a 
rude  or  confrontational  manner  is  least  likely  to  be  protected. 
For  example,  a  college  professor  protested  the  school's  educa- 
tional policies  in  a  letter  to  other  faculty  members,  accus- 
ing the  dean  of  being  a  "lying  Hitler."  His  speech  was  clearly 
not  an  attempt  to  inform  the  community.^* 

Finally,  when  a  teacher  responds  to  an  on-going  public 
controversy,  he  is  probably  protected  by  the  First  Amend- 
ment. For  example,  two  Arkansas  teachers  publicly  dis- 
cussed another  teacher's  practices  in  regard  to  corporal 
punishment  after  watching  him  discipline  several  students. 
The  students'  parents  had  protested  the  incident,  raising  a 
controversy  in  the  local  press.  Although  the  teachers  were 
involved  in  a  dispute  with  other  faculty  members  about  the 
issue  and  their  speech  was  directly  related  to  their  employ- 
ment, they  had  a  right  to  join  in  their  community's  debate 
on  the  issue.  ^'  In  a  similar  case,  a  track  coach  wrote  a  letter 
to  a  local  newspaper  protesting  the  termination  of  a  junior 
high  school  track  program.  Because  several  school  board 
members  had  raised  the  issue  in  an  earlier  letter  and  the  track 
program  was  a  central  issue  in  their  campaign  for  re-election, 
the  coach's  letter  was  protected  speech.^" 

However,  the  public  controversy  must  focus  on  the  issue 
addressed  by  the  teacher,  not  the  personnel  action  taken 
against  the  him.  For  example,  in  the  Gregory  case,  a  local 
newspaper  published  an  article  about  the  placement  of  critical 
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letters  in  a  teacher's  personnel  file.  But  the  public  interest 
in  the  employer's  action  did  not  mean  that  the  original  issues 
discussed  by  the  teacher  were  important  to  the  community.^' 

Thus  teachers'  criticisms  of  educational  policies  and 
school  discipline  may  address  public  concerns,  but  only  if 
the  teacher  is  seeking  to  inform  the  community  about  im- 
portant issues.  Three  characteristics  of  a  teacher's  speech 
can  help  to  answer  this  basic  question.  First,  is  the  teacher's 
interest  in  the  issue  so  related  to  his  employment  that  he  would 
not  have  spoken  on  the  topic  otherwise?  Second,  has  he  ex- 
pressed opinions  in  a  public  forum  or  only  to  co-workers? 
Finally,  does  existing  controversy  on  the  issue  within  the 
community  indicate  that  the  speech  reflects  significant  public 
concerns? 

It  is  also  important  to  remember  the  basic  rule  that 
speech  that  only  partially  addresses  public  concerns  can 
nevertheless  receive  First  Amendment  protection.  As  in 
Gregory,  comment  on  school  policies  may  be  closely  related 
to  a  teacher's  job  but  still  receive  limited  constitutional 
protection. 

Speech  As  Evidence  of  Incompetence.  A  teacher's 
remarks,  as  indicated  in  Pickering,  may  simply  reveal  that 
he  is  incompetent.  If  this  is  the  case,  courts  do  not  evaluate 
the  "public"  or  "private"  nature  of  the  speech.  For  exam- 
ple, an  Arkansas  supervisor  had  been  sent  to  a  high  school 
to  mediate  and  resolve  complaints  that  the  drama  depart- 
ment had  selected  a  racially  biased  play."  She  investigated 
the  complaints  and  decided  that  the  play  was  offensive  and 
should  not  be  presented.  The  original  protestors  had  reached 
a  compromise  and  the  play  had  been  rewritten  to  remove 
offensive  language;  the  teacher,  however,  continued  to  pro- 
test. When  her  later  application  for  a  different  administrative 
position  was  denied,  she  sued,  alleging  in  part  infringement 
on  her  exercise  of  free  speech. 

Although  the  court  did  not  discuss  whether  the  teacher's 
protests  dealt  with  public  concerns,  the  Supreme  Court  has 
defined  racial  discrimination  as  a  topic  of  inherent  public 
importance.  However,  the  school  had  denied  her  applica- 
tion not  because  of  the  speech,  but  because  of  the  teacher's 
lack  of  interpersonal  skills.  Sent  to  effect  a  compromise, 
she  had  intensified  the  dispute  and  then  blocked  the  con- 
sensus reached  by  faculty  and  students.  The  school  was 
justified  in  believing  that  her  speech  demonstrated  a  lack 
of  leadership  ability  and  teaching  skills. 

In  another  case,  a  court  held  that  a  college  might  be 
justified  in  firing  a  Marxist  professor  who  was  quoted  in 


a  newspaper  as  saying  that  grades  were  "little  price  tags"  \ 
for  exploiting  students.  His  expression  of  political  views  in- 
dicated that  he  might  not  be  performing  his  duty  to  grade 
and  evaluate  students.  ^^  However,  if  administrators  respond 
to  a  teacher's  speech  because  they  believe  it  shows  in- 
competence, they  must  carefully  document  the  employee's 
record  of  poor  performance  and  their  reasons  for  taking  ac- 
tion. Such  documentation  will  demonstrate  that  they  have 
not  used  speech  as  a  pretext  for  dismissing  an  otherwise  com- 
petent employee. 

Balancing  the  Interests  of 
Employer  and  Employee 

If  the  speech  that  gave  rise  to  the  disciplinary  action 
relates  to  a  public  concern,  the  "particularized"  balancing 
performed  in  Connick  requires  a  second  assessment  of  the 
employee's  interest  in  free  expression  and  the  employer's 
justifications  for  disciplining  the  employee.  With  this  flex- 
ible approach,  the  courts  since  Connick  have  carved  out  two 
basic  categories  of  speech  on  public  concerns.  First,  speech 
that  touches  on  significant  public  issues  but  is  "substantial- 
ly related"  to  individual  employment  concerns  is  given  on- 
ly "limited"  First  Amendment  protection.  An  employer  may 
discipline  an  employee  for  this  kind  of  speech  as  long  as  / 
he  reasonably  believes  that  it  will  harm  efficiency,  authori-  ^ 
ty,  or  harmony  in  the  work  place.  Second,  speech  that  is 
only  "tangentially"  related  to  employment  and  focuses 
primarily  on  public  issues  is  given  full  First  Amendment 
protection.  Strong  justification,  such  as  substantial  disrup- 
tion of  work,  is  required  for  any  action  taken  against  this 
kind  of  speech.^" 

Limited  First  Amendment  Protection.  As  in  Connick, 
an  employee's  speech  can  include  remarks  on  both  personal 
job-related  issues  and  topics  of  general  interest.  In  addition, 
speech  on  matters  of  public  concern  may  be  motivated  solely 
by  the  employee's  job  status.  Both  kinds  of  speech  receive 
only  limited  First  Amendment  protection. 

An  employer  may  discipline  an  employee  for  this  kind 
of  speech  when  he  reasonably  believes  it  will  disrupt  work, 
impair  the  employee's  performance,  or  undermine  work- 
ing relationships.  Whether  his  actions  are  justified  in  light 
of  the  employee's  interest  in  expressing  opinions  is  judged 
by  the  time,  place,  manner,  and  context  of  his  speech. 

Two  cases  illustrate  this  balancing  of  mterests.  In 
Gregory,  the  teacher  who  published  an  article  about  the 
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)  superintendent's  views  received  limited  First  Amendment 
protection  because  her  speech  dealt  with  educational  policies 
and  pending  legislation.  However,  she  addressed  only  her 
fellow  employees,  not  the  public  at  large.  Her  article  dis- 
rupted working  relationships  because  she  had  inaccurately 
characterized  some  of  the  superintendent's  views  and  had 
used  inflammatory,  hostile  language.  For  a  year  after  the 
article  was  published,  the  superintendent  had  to  meet  with 
concerned  teachers  and  principals  to  explain  his  views  and 
regain  their  confidence.  His  belief  that  the  speech  would 
harm  working  relationships  was  reasonable  and  the  repri- 
mand placed  in  the  teacher's  file  was  justified. 

In  a  Missouri  case,  a  teacher  complained  about  educa- 
tional quality,  violence  in  the  schools,  and  racial  discrimina- 
tion. His  comments  were  confined  to  the  work  place  and 
arose  during  repeated  arguments  with  faculty  and  students. 
Only  the  topic  of  racial  discrimination  was  inherently  a  matter 
of  public  concern;  his  speech  therefore  received  only  limited 
protection.  These  limited  interests  were  outweighed  by  the 
need  to  preserve  harmony  in  the  school." 

Full  First  Amendment  Protection.  When  an  em- 
ployee's speech  arises  out  of  public  concerns,  administrators 
must  show  a  substantial  disruption  of  work  before  they  may 
\  act  against  the  employee's  expression.  Just  as  the  Supreme 
/  Court  did  in  Pickering,  lower  courts  have  placed  a  high  value 
on  the  knowledge  and  expertise  of  public  employees  who 
speak  out  on  issues  of  community  interest.  For  example. 
the  value  of  a  police  officer's  comments  about  working  con- 
ditions outweighed  a  city's  claims  that  his  job  required  loyalty 
and  close  working  relationships.  As  a  rank-and-file 
employee,  he  had  neither  daily  contract  with  the  elected  of- 
ficials he  had  criticized  nor  a  major  policy-making  role  that 
required  loyalty  and  idealogical  agreement.  In  such  a  case, 
"real,  not  imagined  disruption"  would  be  required  tojustify 
action  against  the  employee.'* 

In  two  cases  before  the  Eighth  Circuit  Court  of  Appeals, 
even  actual  disruption  of  work  was  not  sufficient  tojustify 
disciplinary  actions  against  employees  who  spoke  on  public 
issues.  In  an  Arkansas  case  the  strained  faculty  relationships 
caused  by  teachers'  public  discussion  of  corporal  punish- 
ment did  not  justify  a  reprimand  because  the  community 
was  entitled  to  hear  from  people  familiar  with  school 
disciplinary  practices. "  A  Missouri  track  coach  who  public- 
ly criticized  school  board  members  could  not  be  disciplined 
even  though  the  board  members  resented  his  comments. 


Because  he  had  no  daily  contact  with  the  board,  the  resul- 
tant friction  would  not  impair  either  his  teaching  or  the 
school's  functioning.  In  any  case,  a  slight  disruption  was 
outweighed  by  the  teacher's  right  to  speak  on  an  issue  that 
had  been  publicly  raised  by  the  board  members.'* 

Courts  have  usually  rejected  claims  that  public  em- 
ployers must  maintain  their  authority  by  regulating  their 
employees'  channels  of  communication  on  public  issues. 
One  court  struck  down  as  unconstitutional  an  Illinois  school 
board  policy  requiring  that  all  communication  from  facul- 
ty to  board  members  go  through  the  superintendent.  Besides 
protecting  teachers  from  discipline  because  of  this  speech, 
the  First  Amendment  prohibited  policies  that  gave  a  public 
official  total  discretion  over  all  faculty  communications  with 
board  members.'' 

Another  court  reversed  the  involuntary  transfer  of  a 
county  mechanic  who  bypassed  complaint  procedures  and 
testified  at  a  county  government  meeting  about  chronic  waste 
and  inefficiency.  The  county's  concern  about  maintaining 
its  "chain  of  command"  policy  was  not  sufficient  to  over- 
ride the  value  of  the  employee's  well-informed  speech  on 
public  issues,  which  occupies  "the  highest  rung  in  the 
hierachy  of  first  amendment  values."''*' 

In  summary,  the  degree  of  justification  required  to  act 
against  an  employee's  speech  on  public  concerns  depends 
on  the  strength  of  the  employee's  interest  as  a  citizen  in  the 
message  he  has  expressed  and  the  employer's  need  to  pro- 
tect the  work  place.  The  context,  time,  place,  and  manner 
of  the  speech  provide  clues  for  resolving  this  basic  conflict. 


Other  Limits  on  Speech-Related  Discipline 

Employees'  speech  and  expressive  conduct  may  be  pro- 
tected by  other  basic  rights.  The  First  Amendment  guarantees 
freedom  of  association  as  well  as  freedom  of  speech.  This 
freedom  of  association  protects  a  variety  of  activities,  such 
as  participation  in  political  parties  and  labor  unions.  Public 
employees  also  have  a  fundamental  right  of  access  to  the 
courts.  Although  these  constitutional  issues  are  complex, 
school  administrators  should  be  aware  that  some  expressive 
activities  may  be  protected  by  basic  rights  in  addition  to  the 
right  of  free  speech. 
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Involvement  with  political  organizations  of  one's  own 
choosing  is  integral  to  personal  freedom  and  democratic 
ideals/'  Personnel  actions  based  on  political  disagreement 
with  an  employee  s  activities  infringe  on  this  basic  right. ''^ 
Such  politically  motivated  actions  are  subject  to  a  stricter 
standard  than  are  actions  that  infringe  on  other  types  of  ex- 
pressive behavior.  They  must  be  based  on  a  "compelling" 
state  interest  and  infringe  on  political  freedom  to  the  least 
degree  possible.  Even  if  these  actions  are  valid,  their  bene- 
fit to  the  employer  must  outweigh  the  harm  of  the 
infringement. '♦^  In  general,  employers  may  not  act  against 
an  employee  because  of  his  political  affiliation  unless  the 
employee's  position  entails  significant  policy-making  respon- 
sibility that  requires  harmony  with  the  supervisor's  political 
beliefs."*"  This  kind  of  requirement  is  limited  to  higher-level 
government  policy-makers,  such  as  school  superintendents, 
and  does  not  apply  to  most  public  school  employees."' 

The  First  Amendment's  protection  of  association  may 
also  protect  involvement  in  labor  unions.  While  the  Supreme 
Court  has  never  addressed  the  constitutional  rights  of  public- 
sector  employees  to  associate  with  labor  organizations,  it 
has  affirmed  the  right  for  workers  in  general  ."*  Some  lower 
courts  have  ruled  that  public  employees'  First  Amendment 
rights  to  freedom  of  association  protect  them  in  labor  union 
activities."''  A  Massachusetts  federal  district  court,  citing 
Connick,  recently  rejected  as  "non-public"  a  teacher's  claim 
that  filing  a  union  grievance  was  an  exercise  of  her  free- 
speech  rights,  but  it  ruled  for  the  teacher  because  her  First 
Amendment  associative  rights  had  been  violated."* 

Access  to  the  courts  is  another  fundamental  right.  As 
in  Pickering,  the  courts  use  a  balancing  test  to  weigh  state 
interests  against  employee  freedoms."'  With  this  rationale, 
the  Fifth  Circuit  Court  of  Appeals  held  that  a  court  officer 
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could  not  be  fired  for  filing  a  lawsuit  against  the  state's  child  y 
welfare  agency.  His  employer  had  ordered  him  not  to  sue, 
and  the  state  claimed  that  close  working  relationships  were 
vital  to  the  employee's  duties.  However,  the  employee's  right 
to  use  the  courts  outweighed  the  state's  interests.'"  Another 
court  held  that  a  public  agency  being  sued  by  two  employees 
could  not  require  them  to  submit  agency  documents  for  their 
employer's  approval  before  giving  them  to  their  attorneys. 
The  rule  infringed  on  "fundamental  rights"  of  "meaningful 
access  to  the  courts,"  although  the  employer  would  have  been 
justified  in  imposing  the  same  requirement  if  the  employees 
wished  to  release  the  documents  to  anyone  other  than  their 
attorney. ' ' 

Thus,  in  addition  to  honoring  employees'  rights  of  free 
speech,  public  employers  must  allow  employees  freedom 
to  be  involved  in  political  or  labor  organizations.  Employees 
must  be  permitted  to  use  the  court  system  and  communicate 
freely  with  their  attorneys.  This  kind  of  speech  and  expressive 
behavior  is  accorded  special  protection  in  addition  to  the 
basic  First  Amendment  free-speech  guarantee. 

Conclusion 

Administrators  must  look  at  the  content,  form,  and  con-  / 
text  of  an  employee's  speech  to  decide  whether  it  is  protected  ' 
by  the  First  Amendment.  "Form"  refers  to  how  opinions 
are  expressed,  and  "context"  refers  to  the  way  the  employee's 
concerns  arose.  The  basic  issue  is  whether  the  employee 
is  acting  as  a  citizen  seeking  to  inform  the  public  about 
significant  issues  or  is  simply  a  disgruntled  worker  gather- 
ing support  for  a  personal  job  dispute.  Courts  are  allowing 
employers  greater  discretion  in  maintaining  their  authority 
over  employees  who  try  to  elevate  petty  disputes  or  personal 
complaints  into  constitutionally  protected  speech. 

Speech  that  is  unrelated  to  employment  is  generally  pro- 
tected. But  the  content  of  speech  is  less  important  than  its 
form  and  context  in  deciding  whether  it  is  protected  by  the 
First  Amendment.  Speech  can  disrupt  work  or  challenge 
authority  regardless  of  its  subject  matter.  Only  the  topics 
of  racial  discrimination  and  political  activity  are  so  inherentiy 
important  that  they  have  been  protected  regardless  of  the 
form  and  context  in  which  they  are  discussed.  Conversely, 
discussions  of  individual  salary,  tenure,  and  job  assignment 
are  so  inherently  personal  that  they  are  not  likely  to  be  pro- 
tected by  the  First  Amendment,  regardless  of  their  context. 


50  Abbott  V.  Thetford,  529  F2d  at  700-1. 
51.  Martin  v.  Laver,  686  F2d  at  32, 


/  Administrators  must  be  cautious  in  acting  against 

employees'  speech  on  such  broad  employment  issues  as  con- 
cerns involving  groups  of  employees  or  opinions  about  school 
curriculum  and  discipline.  When  these  concerns  arise  out 
of  personal  job  disputes,  employers  have  greater  discretion 
to  take  action  against  threats  to  their  authority  or  to  the  smooth 
functioning  of  the  school.  But  the  speech  of  employees  who 
are  acting  as  representatives  of  other  workers  with  similar 
grievances  may  be  protected  because  it  expresses  the 
employees'  concern  for  their  community  rather  than  per- 
sonal interest.  An  employee's  speech  may  also  be  protected 
when  he  responds  to  requests  for  information  by  legislators 
or  the  public.  Discussions  of  controversial  issues  that  have 
already  been  raised  by  media  coverage,  petitions,  or  discus- 
sions in  public  meetings  are  almost  always  protected. 

The  form  in  which  the  speech  is  expressed  is  also  im- 
portant. If  an  employee  airs  his  concerns  publicly  at  open 
meetings,  legislative  bodies,  or  through  the  news  media,  he 
is  often  exercising  First  Amendment  rights,  but  the  audience 
headdresses  is  important.  Meetings  or  publications  involving 
only  fellow  employees  are  generally  not  considered  public 
forums.  Usually  employees  who  express  opinions  at  work 
in  a  rude  or  confrontational  way  are  not  exercising  protected 

I    speech  rights. 

Employers  must  look  at  all  of  these  factors  in  determin- 
ing whether  an  employee  is  acting  out  of  personal  interest 
or  exercising  the  right  to  speak  freely  on  public  issues.  If 
there  is  any  doubt,  they  must  be  cautious  in  disciplining 
employees  for  their  speech,  because  expressions  that  only 
partially  involve  public  concerns  are  still  protected  by  the 
First  Amendment. 

In  practice,  courts  have  established  two  categories  for 
speech  that  touches  on  public  concerns.  The  first  category 
receives  only  limited  First  Amendment  protection  and  any 
reasonable  belief  that  the  speech  will  disrupt  work  justifies 
action  against  the  employee,  because  the  employer's  need 
to  protect  the  work  place  outweighs  the  employee's  limited 
right  to  speak. 
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What  is  speech  of  limited  First  Amendment  value? 
Essentially,  it  is  speech  about  issues  that  would  have  been 
of  little  importance  to  the  employee  except  for  the  fact  of 
his  employment.  The  time,  place,  manner,  and  context  of 
speech  are  again  important  in  balancing  an  employee's  rights 
against  an  employer's  needs.  If  a  worker's  concerns  arose 
out  of  ajob  dispute,  his  interests  may  be  primarily  personal. 
If  his  criticism  was  delivered  in  the  workplace,  not  to  the 
public,  he  may  not  be  communicating  as  a  citizen  on  mat- 
ters of  general  interest.  If  his  speech  is  rude,  interrupts  work, 
or  challenges  an  employer's  authority,  his  interests  in  the 
speech  may  be  outweighed  by  the  employer's  belief  that  the 
employee  has  threatened  efficiency  and  harmony. 

The  second  category  of  speech  includes  expressions  that 
may  relate  to  employment  but  reflect  an  employee's  broader 
concerns  as  a  citizen.  This  kind  of  speech  receives  full  First 
Amendment  protection.  Employers  must  offer  strong  reasons 
for  sanctioning  such  expressions  of  opinion.  The  need  for 
harmony  in  close  working  relationships  may  not  be  suffi- 
cient justification.  For  example,  the  relationships  between 
teachers  and  school  board  members  can  endure  some  strain 
because  they  are  not  in  daily  contact.  An  employee  may  also 
be  justified  in  violating  normal  grievance  procedures  to  freely 
express  public  concerns. 

The  strongest  justification  for  limiting  employees' 
speech  on  public  issues  is  clear  evidence  that  the  speech  was 
abrasive  and  damaging  to  harmony  in  the  work  place  or  to 
administrative  authority.  When  speech  breaches  confiden- 
tiality, interrupts  work,  shows  an  employee's  incompetence, 
or  includes  false  accusations  perceived  by  the  public  as 
authoritative,  an  employer's  action  probably  has  a  reasonable 
basis.  But  when  speech  deals  solely  with  public  concerns, 
employers  generally  must  show  that  such  damage  has  ac- 
tually occurred  or  is  a  very  real  danger.  Courts  have  been 
reluctant  to  use  their  authority  under  Connick  to  allow  an 
employer  to  act  against  protected  speech  on  the  basis  of  a 
mere  belief  that  the  speech  may  disrupt  work.  ■ 


Update:  School  Enrollment  Projections 


by  Charles  D.  Liner 


X  revious  issues  of  School  Law  Bulletin  have  analyzed 
trends  and  projections  of  enrollment  in  North  Carolina's 
public  schools.  This  article  provides  a  brief  update  based 
on  the  most  recent  projections  made  by  the  Department  of 
Public  Instruction.' 

Chart  1  shows  the  trend  of  actual  and  projected  total 
statewide  enrollment,  as  reflected  in  average  daily  member- 
ship (ADM),  forthe  years  1980-81  to  1994-95.  It  shows  pro- 
jected total  ADM  continuing  its  long  downward  trend  until 
1990-91  and  then  rising.  That  is,  total  statewide  ADM  falls 
about  2.5  per  cent  between  1984-85  and  1990-91  and  then 
rises  about  1.8  per  cent  between  the  latter  year  and  1994-95. 

For  several  reasons,  however,  these  trends  in  total 
statewide  enrollment  should  not  be  interpreted  as  meaning 
that  the  era  of  declining  enrollments  is  at  an  end  or  that  such 
a  trend  will  occur  in  all  school  units. 

The  majority  of  school  administrative  units  will,  ac- 
cording to  the  projections,  continue  to  have  declining 
enrollments,  in  both  the  short  and  long  runs,  and  in  many 
school  units  the  declines  will  be  substantial.  Table  1  shows 
the  numbers  of  school  units  that  can  expect  decreases  and 
increases  in  different  grade  levels  during  the  next  five-  and 
ten-year  periods.  That  table  summarizes  the  percentage 
changes  (see  Table  2)  for  individual  school  units  for  the 
periods  1984-85  to  1989-90  and  1984-85  to  1994-95. 


The  author  is  an  Inslitute  of  Government  faculty  member  who  for  some  years 
has  published  annual  school  enrollment  projections. 

1.  The  projections  were  made  by  Evan  Sun  of  the  Department  of  Public 
Instruction. 


Table  1  shows  that  81  per  cent  of  the  school  units  in  the 
state  can  expect  decreases  in  total  ADM  between  1984-85 
and  1989-90,  and  72  per  cent  of  the  units  can  expect  decreases 
between  1984-85  and  1994-95.  Only  nine  school  units  can 
expect  increases  of  5  per  cent  or  more  during  the  shorter 
period,  while  only  19  units  can  expect  increases  that  large 
over  the  longer  period.  As  in  the  past,  enrollment  trends 
vary  with  the  grade  level  because  of  past  trends  in  the  birth 
rate. 

The  media  have  commented  widely  about  prospects  for 
a  new  baby  boom,  and  some  commentators  have  predicted 
a  period  of  enrollment  increases  in  the  years  ahead.  Indeed, 
the  number  of  births  in  North  Carolina  during  the  1980s  has 
been  above  the  levels  that  occurred  during  the  1970s.  This 
trend  is  reflected  in  the  projections  for  grades  K  through 
6.  Statewide  enrollment  in  these  grades  is  expected  to  rise 
2.6  per  cent  by  1989-90  and  4.4  per  cent  by  1994-95.  It  is 
important  to  note,  however,  that  the  projections  for  the  ear- 
ly 1990s  are  based  on  an  assumption  used  in  the  projections 
that  the  number  of  births  from  1986  to  1988  will  continue 
at  current  levels. 

But  even  though  the  number  of  births  has  remained  at 
higher  levels  than  in  the  1970s,  53  per  cent  of  the  school  units 
are  expected  to  have  declines  in  enrollment  in  grades  K-6 
during  both  the  short  and  long  periods  shown  in  Table  1. 
Only  24  school  units  can  expect  enrollment  increases  of  5 
per  cent  of  more  in  those  grades  during  the  period  1984-85 
to  1989-90,  and  even  in  the  longer  period  1984-85  to  1994-95 
only  43  units  can  expect  increases  that  large. 

Another  reason  why  the  trends  shown  in  Chart  1  must 
be  interpreted  carefully  is  that  the  projections  do  not  yet 
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Actual  and  Projected  Changes  in  Statewide  Average  Daily  Membership  (ADM) 
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Table  1.  Summary  of  Percentage  Changes  in  Actual  and  Projected  Average  Daily  Membership  (ADM) 
in  141  North  Carolina  School  Units 


in  total  ADM, 

Projected  %  change  in 

ADM  to  grade 

level 

1984-85  to  1989-90 

1984-85  to  1994-95 

1980-81  to 
1984-85 

Percentage  change 

K-6 

7-9              10-12               K-12 

K-6 

7-9             10-12 

K-12 

Increase 

10%  or  more 

1 

16 

1                     6                     5 

20 

9                   15 

11 

5%  to  10% 

0 

18 

1                     8                    4 

23 

3                    2 

8 

0%  to  5%. 

13 

32 

8                   20                   18 

23 

11                   15 

20 

Decrease 

0%  to  -5% 

57 

39 

16                    34                    43 

23 

19                    17 

21 

-5%  to  -10% 

55 

30 

30                   36                   58 

32 

22                    23 

36 

-10%  to  -15% 

11 

5 

35                   25                   13 

14 

26                    25 

36 

■15%  to -20% 

2 

1 

34                      7                      0 

6 

30                    24 

8 

-20%  or  more 

0 

0 

16                      5                      0 

0 

21                    20 

1 

90% 

53% 

93%                76%                81% 

53% 

84%                 77% 

72% 

I.  Based  on  139  units.  Figures  for  the  Rockingham  County  and  Western  Rockii 
Source:  Table  2 


.  do  not  reflect  normal  enrollment  changes. 
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Table  2.  Actual  and  Projected  Changes  in  Average  Daily  Menibership'(ADM) 


District 


Actual  %  changes 

in  ADM 

1980-81  to 

1984-85 


Projected  %  changes  in  ADM  by  grade  level 


1984-85  to  1989-90 


1984-85  to  1994-95 


K-6 


7-9 


Alamance 

Burlington 
Alexander 
Alleghany 
Anson 
Ashe 
Avery 
Beaufort 

Washington  City 
Bertie 
Bladen 
Brunswick 
Buncombe 

Asheville 
Burke 
Cabarrus 

Kannapolis 
Caldwell 
Camden 
Carteret 
Caswell 
Catawba 

Hickory 

Newton 
Chatham 
Cherokee 
Chowan 
Clay 
Cleveland 

Kings  Mountain 

Shelby 
Columbus 

Whiteville 
Craven 
Cumberland 
Currituck 
Dare 
Davidson 

Lexington 

Thomasville 
Davie 
Duplin 
Durham 

Durham  City 
Edgecombe 

Tarboro 


1.6% 
6.5 
2.7 
7.6 
-4.7 
6.6 
5.1 
2.5 
3.6 
8.7 
7.3 
4.6 
5.8 


0.8% 

1.4 
-2.1 
-7.7 
-5.4 
61.8 
-4.8 
-10.9 

0.1 

1.7 
-8.7 
10.7 

0.3 

8.0 
-5.6 

5.5 

1.0 
-2.0 
-2.2 
16.1 


-20.7^ 
-22.0 
-14.0 
-19.2 
-5.0 
-15.2 
-17.2 


17.8 
14.8 
13.5 
19.1 
24.2 
21.5 
16.3 
4.5 
11.5 
-7.1 
20.0 
-3.1 
13.2 
11.7 

17.1 
10.6 
-5.2 
-13.8 
-3.7 
-9.3 
3.2 
-9.7 
-6.9 
13.8 
-14.3 
-25.0 
-16.6 
-7.1 
-14.1 
-6.5 
-13.0 
-12.4 
-0.1 


-4.3 
-4.3 
■11.5 
-1.2 


-27.1 
-12.4 
-22.3 
4.3 
-7.6 
-2.1 
-3.4 
-13.0 
-15.2 
-6.4 
-0.4 
6.0 
-11.6 
-2.8 
-19.0 
-6.0 
-9.9 
14.6 
1.6 
-2.1 
18.6 
-6.5 
-10.2 
-9.2 
-2.7 
-1.6 
3.0 
-2.0 
-5.6 
-2.0 


10.4 
2.9 

-5.3 
7.1 
0.9 
5.7 

34.2 

-11.4 
-7.0 
-1.5 
■5.8 
3.6 
0.6 
-5.0 
0.2 


6.0% 

5.5 

0.8 

-15.4 

-10.1 

-11.1 

-6.9 

-17.1 

-6.6 

4.1 

-12.7 

21.2 

1.7 

9.9 

-6.4 

10.2 

5.8 

•5.1 

-15.3 

29.7 

1.4 

-7.6 

-6.2 

-13.3 

16.3 

-7.5 

-7.0 

10.3 

-14.2 
-11.0 
-3.6 


9.4 
26.8 
81.0 

3.5 
-3.8 

0.5 

0.1 
-4.5 
13.4 

9.5 
-3.6 
-0.8 


-20.5% 
-21.4 
-15.5 
-24.7 

-8.2 

-9.6 
-15.0 
-16.1 

-4.3 

2.2 

-18.1 

17.2 
-14.8 

-2.8 
-12.2 
-12.5 
-20.4 
■19.2 
-14.6 

21.3 
-15.4 
-11.4 
-21.2 
-17.6 
1.0 
-18.5 

-0.9 

1.0 

-15.7 

-2.8 

-9.7 

10. 1 

-3.1 
3.1 

77.5 

-9.0 
-24.4 
-13.7 

-5.6 

-16.6 

1.3 

-3.4 

-13.1 

3.0 


-21.7% 
-21.4 

-6.6 
-19.6 

■6.5 

-18.7 

-4.9 

10.0 

-7.9 
-16.2 


-10.5 
-14.9 
-34.6 
-17.8 
-14.5 


-5.7 
-15.2 
-16.8 
-16.9 
-16.9 
1.6 

-3.6 
-18.5 
-14.4 

19.7 
-10.9 
-13.0 

23.1 

0.5 
8.9 

65.6 

-33.2 

■15.8 

1.7 


-8.1^ 
-8.5 
-4.9 
■18.7 
-8.9 
■10.0 
-11.6 
-14.3 
-2.5 
1.2 
■14.6 
18.1 
-6.8 
0.6 
-8.7 


-14.5 
5.0 
-12.4 
-3.7 
4.9 
-14.2 
-14.6 
-14.4 
-5.0 
-7.4 
11.6 
4.2 
17.1 
76.5 
-2.5 
-14.9 
-6.6 


1.  Excluding  exceptional  student  in  self-contained  classrooms  and  trainable  mentally  handicapped  students  from  all  but  total  ADM. 
Source:  N.C.  Department  of  Public  1 
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Actual  %  changes 

in  ADM 

1980-81  to 

Projected  %  changes  in  ADM  by  grade  level 

1984-85  to  1989-90 

1984-85  to  1994-95 

District 

1984-85 

K-6 

7-9              10-12             K-12 

K-6                7-9 

10-12 

K-12 

Greene 

-9.4% 

-2.5% 

-9.9%            -8.6%            -5.4% 

1.8%            -8.4% 

-24.8% 

-7,5% 

Guilford 

-5.5 

4.9 

-18.8                -7.6                -4.4 

5.7             -11.5 

-10.8 

-2.8 

Greensboro 

-10.6 

0.2 

-22.9             -10.7                -8.2 

0.6             -20.8 

-19.0 

-9.3 

High  Point 

-8.9 

-3.3 

-16.5               -9.4               -7.8 

-3.4             -16.3 

-19.2 

-9.9 

Forsyth 

-6.2 

5.7 

-15.5               -4.2               -2.1 

10.5               -9.2 

-8.5 

0.8 

Franklin 

-3.8 

3.5 

-5.5                4.6                1.3 

6.1               -1.0 

1.6 

3.3 

Frank!  inton 

-5.8 

0.7 

-16.1               20.4                 0.1 

3.6               -9.9 

-0.4 

-0,9 

Gaston 

-5.2 

-2.4 

-19.4                -1.1                -6.6 

0.0              -16.9 

-18.4 

-8,3 

Gates 

-8.6 

14.1 

-19.5              -15.0                -2.1 

13.8                -3.4 

-15.5 

2,0 

Graham 

-8.2 

-3.4 

-17.5             -12.1               -8.7 

-5.7              -19.1 

-13.5 

-10,7 

Granville 

-7.0 

-1.4 

-9.6                -7.1                -4.8 

-2.3              -12.1 

-15.1 

-7,6 

Halifax 

-9.4 

-1.9 

-11.3             -12.2               -6.3 

-4.2                -8.2 

-20.4 

-8.4 

Roanoke  Rapids 

-3.4 

2.8 

-2.9                5.0                1.8 

-0.9                5.0 

4.1 

1.7 

Weldon 

-19.2 

-8.0 

-18.9             -22.0             -13.7 

-8.5             -24.6 

-39.2 

-18.9 

Harnett 

-3.1 

0.9 

-3.7                 1.0               -0.2 

4.4               -3.5 

-2.5 

1.0 

HaywtHid 

-9.3 

-7.5 

-18.1             -13.8             -11.7 

-5.7             -24.1 

-28.5 

-15.9 

Henderson 

-1.1 

7.1 

-10.2                5.3                2.0 

8.1                0.4 

0.4 

4.3 

Hendersonville 

-9.7 

5.7 

-6.8               -9.6               -1.2 

8.1                4.5 

-16.3 

1.0 

Hertford 

-7.5 

-1.0 

-2.0               ^.0               -1.9 

1.4               -2.3 

-7.7 

-1.4 

Hoke 

3.9 

-6.3 

-3.6               10.0               -2.7 

-9.9               -8.7 

6.6 

-6.6 

Hyde 

-14.7 

1.4 

-20.8             -14.3               -7.9 

3.0             -18.2 

-25.7 

-8.8 

Iredell 

-1.9 

7.2 

-12.6                7.9                1.8 

8.0               -1.8 

10.1 

5,7 

Mooresville 

-8.7 

•4.8 

-14.4              -14.3                -9.5 

-4.7             -18,5 

-26.0 

-13,2 

Statesville 

-13.1 

-8.9 

-23.6             -10.5             -12.9 

-9,2             -28,8 

-31.8 

-18,9 

Jackson 

-3.2 

0.0 

-10.3               -5.5               -3.9 

-1,2               -7,5 

-12.7 

-5,3 

Johnston 

-2.3 

1.0 

-2.0               -2.5               -0.5 

4,2                -4,4 

-0.7 

0.9 

Jones 

-8.5 

-4.2 

-19.9                0.7               -7.5 

-6,0             -25,3 

-6.5 

-11.2 

Ue 

-1.0 

8.1 

-5.9                0.8                3.0 

8.0                4.1 

10.2 

7,4 

Unoir 

-4.3 

-8.6 

-10.1               -2.8               -7.7 

-14.3             -15.1 

-14.7 

-14.5 

Kinston 

-3.9 

-6.7 

-5.9                 1.2               -4.8 

-11.6               -8.7 

-9.2 

-10.3 

Lincoln 

-2.1 

-0.2 

-18.8               -4.4               -6.1 

0.3              -17.5 

-9.6 

-6.6 

Macon 

-0.6 

10.2 

-23.1             -10.8               -3.6 

16.2                ^9.7 

-11.0 

3.1 

Madison 

-4.6 

-7,1 

-1.9               -0.5               -4.5 

-6.2                -9.6 

-4.7 

-6.7 

Martin 

-5.3 

-6.5 

-14.0               -4.8               -8.0 

-6.5              -17.1 

-16.1 

-11.1 

McDowell 

-5.4 

-13.2 

-19.2               -0.4             -12.1 

-18.5              -27.4 

-17.4 

-20.6 

Mecklenburg 

-2.8 

10.7 

-13.9               -1.5                 1.4 

17.2                -2.5 

-1.0 

7.8 

Mitchell 

-5.8 

7.0 

-16.3              -18.8                -4.6 

9.7                -4.9 

-17.1 

-0.2 

Montgomery 

-2.1 

-0.9 

-7.0                 0.7                -2.2 

0.5               -6.5 

-5.1 

-2.3 

Moore 

-3.2 

5.8 

-6.0                -5.9                 0.1 

9.4                -0.9 

-4.4 

3.6 

Nash 

-0.2 

3.0 

-6.4                 0.8                 0.1 

3.4                -1.9 

0.3 

1.4 

Rocky  Mount 

-8.8 

1.4 

-16.4              -19.5                -8.1 

8.1           •le.o 

-27.0 

-6.4 

New  Hanover 

-6.4 

0.9 

-14,0                -5.7                -4.5 

2.5                11.9 

10.1 

-4.1 

Northampton 

■10.8 

-0.1 

-12.7              -10.3                -5.6 

-1.2              -10.4 

-11,7 

-5.8 

Onslow 

4.2 

22.2 

8.5               12.1               16.6 

34.0               31,1 

36,3 

33.4 

Orange 

-0.2 

13.6 

-12.3               -4.0                3.0 

17,6                 5,2 

-1,0 

10.3 

Chapel  Hill-Carrboro 

-2.7 

29.8 

1.8               -5.3               13.4 

40,3               41,3 

21,8 

35.3 

Pamlico 

-I.I 

-15.8 

-4.0                  1.2                -9.1 

-15,3              -27,6 

0,0 

-15.6 

Pasquotank 

-2.5 

10.1 

-6.2               -5.5                2.8 

14,7                 3,4 

2,8 

9.4 

Pender 

-3.8 

4.4 

•13.3                 1.5               -1.0 

3,0                -4.3 

0,4 

0.5 

Perquimans 

14.8 

4.3              -15,4                 5,6 

13.8                19.6 

18,8 

16.2 

Person 

-7.6 

-4. a 

-17.2                -3.6                -7.7 

-9.5              -21.9 

-9,0 

-12.5 

Pitt 

0.7 

3.6 

0.2                 1.4                2.3 

7.4                 4.3 

3,2 

5.8 

Greenville 

1.5 

13.0 

-1.3                -4.9                 4.8 

17.1                10.8 

12,2 

14.0 

Polk 

-15.0 

-3.2 

-26.0             -11.1             -10.7 

-7.4              -17.9 

-27,3 

-13.9 

Tr>on 

-1.7 

-3.7 

■14.7               -3.1               -6.9 

-2.1              -14.7 

-17,9 

-10.3 

(continuecl  on  paf>e  22} 


22  D  SCHOOL  LAW  BULLETIN 


Actual  %  changes 

in  ADM 

1980-81  to 

1984-85 


Projected  %  changes  in  ADM  by  grade  level 


1984-85  to  1989-90 


1984-85  to  1994-95 


Randolph 

Asheboro 
Richmond 
Robeson 

Fairmont 

Lumberton 

Red  Springs 

Saint  Pauls 
Rockingham 

Eden 

Western  Rockingham 

Reidsville 
Rowan 

SaMsbury 
Rutherford 
Sampson 

Clinton 
Scotland 
Stanly 

Albemarle 
Stokes 
Surry 

Elkin 

Mount  Airy 
Swain 

Transylvania 
Tyrrell 
Union 

Monroe 
Vance 
Wake 
Warren 
Washington 
Watauga 
Wayne 

Goldsboro 
Wilkes 
Wilson 
Yadkin 
Yancey 


-4.3% 
-9.6 
-5.1 
0.9 

-9.6 
0.5 


33.8 
-10.2 
-2.8 
-7.8 

-7.6 
-7.7 
-0.9 

-14.0 
-4.8 
■4.1 
-3.0 
-9.2 


0.5 
-7.8 
-4.6 


4.0 
0.9 
20.1 
-6.0 
0.3 
7.8 
-3.7 
-2.2 
-5.3 
-0.9 
-2.3 
-6.8 


16.4% 
21.0 


-19.2 
-11.5 
-5.1 


-15.8 
-10.8 
-17.0 
-29.2 
-14.4 
-10.5 
-20.8 
-4.6 
-5.4 
-5.3 
-15.0 
-9.0 
-13.9 
-12.8 
2.7 
-9.0 

-12.7 

-7.2 
-4.7 
-20.2 
-17.5 
-17.1 
-10.7 


-6.9% 
-15.3 
8.7 
7.7 
-13.9 
-13.0 
10.4 


-6.9 
5.9 
1.0 

-22.7 


•10.1 
-8.6 
-4.5 
-2.0 
-1.7 
1.3 
-7.4 
2.6 


-4.9 
14.5 
3.9 
8.3 
8.2 
5.8 
2.3 
4.4 
0.4 
7 
4 
-4.4 
11.3 
-7.9 
-5.2 
-0.9 
-4.4 


-9.2 
1.0 
-7.2 
-9.5 
-6.7 
9.5 
7.9 
-7.2 
-14.3 

-11.5 
-2.0 
-2.3 
5.0 
-11.7 
-7.3 
-9.5 
4.6 


-4.0 
-3.0 
-9.2 


-13.6% 

-13.6 

-20.3 

-13.4 

-17.5 

-23.7 

-16.9 

-12.7 

-1.8 
-18.8 
-22.8 
-16.1 

-3.0 
-14.3 


-29.0 
-13.5 
-17.6 
-26.5 
-13.5 

-6.7 

-17.4 

8.3 

-6.0 

-8.5 
-10.5 

24.8 
-12.6 


-10.9 
-8.8 
-23.3 
-13.5 


-13.0% 
-26.5 

-2.4 

-2.7 
-16.3 
-23.3 

-5.5 

-4.9 

-8.7 
-26.9 
-21.5 

-2.1 
-4.4 

-12.3 
-13.0 
-3.2 
-5.5 
-36.4 
-13.5 
-12.8 
-7.0 
-9.7 
-3.4 
-10.4 
2.0 
-6.8 
-5.6 


-10.5 
-12.5 
-4.5 
1.0 
-13.3 
-14.8 
-20.3 
-14.5 


-3.7% 
-5.2 
-15.5 

-12.5 

-14.6 

-11.3 
-9.2 
-1.8 

-14.2 

-15.7 

-12.2 

3.7 
-1.4 
-9.3 

-13.3 
-9.0 

-12.4 
-6.1 

-17.2 
-4.0 

-13.4 

-12.9 

-10.4 
-0.1 
-5.3 
-0.8 
-0.4 
0.9 


-3.8 
-13.1 

-8.6 
-10.5 


reflect  an  impending  drop  in  the  number  of  women  of 
childbearing  age.  As  previous  analyses  in  this  series  have 
shown,  the  "baby  bust,"  which  began  during  the  late  1950s 
and  early  1960s,  was  responsible  for  the  subsequent  declines 
in  school  enrollment.  It  also  follows  that,  barring  a  dramatic 
turnaround  in  birth  rate  trends,  the  baby  bust  of  the  1960s 
and  1970s  will  eventually  lead  to  another  baby  bust  simply 
because  there  will  be  significantly  fewer  women  in  the  prime 
childbearing  years. 


For  example,  a  woman  born  in  1960  is  now  26  years 
old.  Because  the  number  of  women  bom  after  1960  dropped 
significantly,  there  are  now  fewer  women  entering  the  prime 
childbearing  years.  Women  are  tending  to  delay  the  births 
of  their  first  children,  and  those  who  do  so  tend  to  have  fewer 
children.  Because  of  the  declining  number  of  women  in  the 
prime  childbearing  years,  if  current  levels  of  births  were 
to  continue,  the  birth  rate  would  have  to  increase. 

Recent  evidence  suggests,  however,  that  the  birth  rate 
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is  falling,  not  rising.  The  U.S.  Bureau  of  the  Census  found 
in  a  recent  study  that  the  fertility  rate  (the  number  of  births 
per  1,000  women  in  a  particular  age  group)  for  women  aged 
18  to  44  had  fallen  below  the  level  in  1976.  The  rate  for  the 
twelve  months  ending  in  June  1984  was  65.8  births  per  1,000 
women  of  that  age  group.  The  comparable  rate  was  67.2  in 
1976  and  71.1  in  1980.  The  fertility  rate  for  women  aged  30 
to  34  rose  between  1980  and  1984,  while  the  rate  for  other 
age  groups  fell.  Fertility  rates  are  now  about  half  the  rates 
of  the  late  1950s  and  early  1960s. ^ 


The  projections  suggest  that  the  enrollment  increases 
that  are  expected  in  some  units  are  due  more  to  inmigration 
than  to  increases  in  births.  The  11  units  that  can  expect  in- 
creased total  enrollment  of  at  least  10  per  cent  between 
1984-85  and  1994-95  tend  to  be  in  the  fast-growing  coun- 
ties along  the  coast  (Brunswick,  Carteret,  Craven,  Currituck, 
Dare,  and  Onslow)  or  in  the  Research  Triangle  area  (Orange, 
Chapel  Hill-Carrboro,  and  Wake).  Perquimans  and  Green- 
ville are  also  expected  to  have  increases  that  large.  ■ 


2.  As  reported  in  the  New  York  Times.  Wednesday.  December  4.  1985. 


THE  SCHOOL  LAW  BULLETIN  LOOKS  AT  RECENT  COURT  DECISIONS  AND  ATTORNEY  GENERALS  OPINIONS 


Clearinghouse 


edited  by  Laurie  Mesihov 


SUPERINTENDENT'S  PROPERTY  INTEREST  IN 
CONTINUED  EMPLOYMENT  INCLUDES  THE 
RIGHT  TO  RECEIVE  COMPENSATION  BUT  NOT 
TO  OCCUPY  THE  OFFICE.  Royster  v.  Board  of  Trustees 
of  Anderson  County  School  District  No.  5,  774  F.  2d  618  (4th 
Cir.  1985). 

Facts:  William  Royster  was  the  superintendent  of  Ander- 
son County  (S.C.)  School  District  No.  5  from  1967  to  January 
11,  1983.  He  had  been  employed  under  a  series  of  contracts, 
the  last  one  for  July  1,  1982-June30,  1983.  The  board  voted 
not  to  renew  his  contract.  In  January  1983  it  informed  Royster 
that  he  was  relieved  of  all  duties  but  would  receive  full  pay 
and  benefits  until  the  contract  expired.  It  gave  Royster  no 
reason  for  this  decision. 

Royster  sued  the  board  and  the  individual  trustees  under 
42  U.S.C.  §  1983,  claiming  that  they  had  violated  his  due 
process  rights  by  not  giving  him  notice  and  a  hearing.  The 
district  court  agreed  and  directed  a  verdict  for  Royster.  A 
jury  awarded  actual  damages  against  the  board  and  four 


trustees  and  punitive  damages  against  these  four  trustees. 
The  defendants  appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  reversed, 
holding  that  Royster's  property  interest  (his  legitimate  ex- 
pectation of  continued  employment  created  by  his  contract) 
included  the  right  to  receive  the  compensation  but  not  a  right 
to  actively  engage  in  and  execute  the  duties  of  his  office. 
Since  he  received  full  compensation,  he  was  not  deprived 
of  any  property  interest  and  thus  was  not  entitled  to  notice 
and  a  hearing.  To  hold  otherwise,  the  court  noted,  would 
make  it  impossible  for  a  public  employer  to  relieve  an 
employee  of  his  duties  if  the  employer  was  dissatisfied  with 
the  employee's  performance  but  did  not  have  sufficient  cause 
to  dismiss  him. 

REIMBURSEMENT  OF  PRIVATE  SPECIAL  EDUCA- 
TION EXPENSES  UPHELD  BECAUSE  THE  SCHOOL 
DISTRICT  VIOLATED  EAHCA.  Hall  v.  Vance  County 
Board  of  Education,  774  F.2d  629  (4th  Cir.  1985). 
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Facts:  James  Hall  was  enrolled  in  kindergarten  in  the 
Vance  County  school  system  in  1974.  He  had  difficulty  learn- 
ing to  read  and,  after  a  series  of  evaluations,  was  diagnosed 
as  suffering  from  dyslexia,  a  severe  learning  disability. 
Dissatisfied  with  what  the  school  offered  James  and  con- 
cerned over  his  lack  of  progress,  his  parents  enrolled  him 
in  a  private  special  education  school  in  Virginia  in  1981.  After 
being  informed  (several  years  after  James  was  first  tested) 
of  their  extensive  due  process  rights  under  the  Education 
of  All  Handicapped  Children  Act  (EAHCA),  and  after  re- 
jecting the  school's  proposed  new  individualized  education 
program  (lEP)  for  James,  the  parents  sued.  The  district  court 
ruled  that  the  board  had  not  provided  James  with  a  free  ap- 
propriate public  education  (FAPE),  as  federal  and  state  law 
required.  It  also  ruled  that  because  the  board  had  egregiously 
violated  the  procedural  requirements  of  EAHCA,  the  plain- 
tiffs were  entitled  to  reimbursement  of  the  costs  of  James's 
education  in  a  private  school.  The  court  also  ordered  the 
board  to  pay  the  private  school  costs  for  the  next  school  year, 
since  it  would  not  be  able  to  offer  James  a  FAPE  during  that 
year  [see  15  School  Law  Bulletin  26  (July  1984)].  The 
board  appealed. 

Holding:  The  Fourth  Circuit  affirmed.  The  court  began 
its  opinion  by  noting  that  reimbursement  may  be  an  ap- 
propriate remedy  for  a  violation  of  EAHCA  under  Burlington 
School  Committee  v.  Department  of  Education,  105  S.Ct. 
1996  (1985)  [see  16  School  Law  Bulletin  22  (Summer 
1985)].  The  court  then  considered  whether  the  board  had 
violated  EAHCA  and  concluded  that  it  had  by  consistently 
not  notifying  the  Halls  of  their  procedural  rights  and  by 
developing  lEPs  that  lacked  the  specificity  required  by 
EAHCA.  The  court  went  on  to  say  that  (a)  these  failures 
to  meet  EAHCA's  procedural  requirements  were  sufficient 
grounds  for  holding  that  the  school  failed  to  provide  James 
a  FAPE  before  January  1982 ,  and  (b)  the  board  denied  James 
a  FAPE  because  it  offered  lEPs  that  were  not  reasonably 
calculated  to  enable  him  to  receive  educational  benefits.  The 
fact  that  James  showed  minimal  improvement  on  some  test 
scores  does  not  demonstrate  that  he  received  a  FAPE.  While 
only  minimal  results  might  be  sufficient  in  the  case  of  the 
most  severely  handicapped  children,  they  are  not  sufficient 
for  other  children.  Congress,  the  court  said,  did  not  intend 
that  a  school  system  could  discharge  its  duty  under  EAHCA 
by  providing  "a  program  that  produces  some  minimal 
academic  advancement,  no  matter  how  trival." 

CONTINGENCY  FEE  ALLOWANCE  IS  JUSTIFIED 
IN  A  DESEGREGATION  CASE.  Vaughns  v.  Board  of 
Education  of  Prince  George's  County,  770  F.2d  1244  (4th 
Cir.  1985). 


Facts:  The  federal  district  court  awarded  $372,942  in  \^ 
fees  and  costs  to  counsel  for  the  successful  plaintiffs  in  a 
school  desegregation  suit  {Vaughns  v.  Board  of  Education, 
758  F2d  983  (4th  Cir.  1985)  [see  16  School  Law  Bulletin 
26  (Summer  1985)].  In  setting  the  award,  the  judge  deter- 
mined an  appropriate  number  of  hours  of  time  and  then  con- 
sidered an  appropriate  hourly  rate  for  each  of  the  attorneys 
and  paralegals  who  worked  on  the  case.  Billable  time  was 
reduced  37  per  cent  from  the  plaintiffs'  original  request,  and 
hourly  rates  were  reduced  for  eleven  of  the  fifteen  attorneys. 
The  total  amount  was  then  adjusted  upward  by  7 '72  per  cent 
as  a  contingency  fee  allowance.  The  defendants  appealed, 
claiming  that  this  fee  enhancement  was  an  abuse  of  the  court's 
discretion. 

Holding:  The  Fourth  Circuit  affirmed  the  award.  It  ex- 
plained that  while  a  contingency  fee  is  to  be  reserved  for 
cases  that  produce  exceptional  success,  the  determination 
of  when  exceptional  circumstances  exist  is  a  matter  in  the 
district  judge's  discretion.  When  this  suit  was  instituted,  the 
defendants  repeatedly  claimed  that  the  court  had  no  jurisdic- 
tion over  the  case.  Nevertheless,  plaintiffs'  counsel  com- 
mitted its  resources  to  the  case  in  a  massive  and  intensive 
effort  (over  6,000  hours  in  approximately  ten  months) .  The  ^^ 
trial  judge's  conclusion  that  this  commitment  constituted  ex-  C' 
ceptional  circumstances  was  not  an  abuse  of  discretion.      ^^ 

EAHCA  INCORPORATES  STATE  LAW  STANDARDS 
AND  A  STATE  MAY  BE  SUED  IN  FEDERAL  COURT 
FOR  FAILURE  TO  MEET  THOSE  STANDARDS. 

David D.  v.  Dartmouth  School  Committee,  775  E2d  759  (1st 
Cir.  1985). 

Facts:  David  D.  is  a  seventeen-year-old  with  Down's 
Syndrome.  His  parents  claimed  that  although  he  was  mak- 
ing some  academic  progress,  his  seriously  inappropriate 
behaviors  and  need  for  training  in  social  and  personal  skills 
warranted  placing  him  in  a  full-time  residential  program. 
The  school  claimed  that  David's  lEP,  which  called  for  a  day 
program  with  some  supplementary  services,  provided  him 
with  a  free  appropriate  public  education  (FAPE).  This 
dispute  was  not  resolved  at  the  administrative  level,  and 
David's  parents  sued  in  federal  court. 

David  is  entitled  to  a  FAPE  under  the  federal  Educa- 
tion for  All  Handicapped  Children  Act  (EAHCA)  and  under 
state  law.  Massachusetts  law  requires  special  education  pro- 
grams to  "assure  the  maximum  possible  development  of  a 
child  with  special  needs."  In  Burlington  v.  Department  of 
Education  of  Massachusetts,  736  F.2d  773  (1st  Cir.  1984),  ^ 
affd  sub  nom.  Burlington  School  Committee  v.  Department  Vi 
of  Education,  105  S.Ct.  1996  (1985)  [see  16  School  Law 
Bulletin  22  (Summer  1985)],  the  First  Circuit  Court  of 
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Appeals  determined  that  the  federal  statute  incorporates  by 
reference  relevant  state  law,  making  that  law  part  of  the  federal 
right  to  a  FAPE. 

Relying  on  Burlington,  the  district  court  ordered  a 
residential  private  school  placement  for  David.  The  defen- 
dants appealed,  claiming  that  the  Eleventh  Amendment, 
which  creates  immunity  for  states  from  suit  in  federal  court, 
prohibits  a  federal  court  from  interpreting,  applying,  and 
enforcing  the  substantive  requirements  of  state  special  educa- 
tion law  in  a  suit  brought  under  EAHCA. 

Holding:  The  appeals  court  affirmed.  David  is  entitled 
to  an  lEP  that  addresses  his  special  education  needs  in  a  man- 
ner that  assures  his  maximum  possible  development  in  the 
least  restrictive  environment  consistent  with  that  goal.  Under 
this  standard,  he  is  entitled  to  a  residential  placement.  The 
court  explained  that  its  holding  that  EAHCA  incorporates 
relevant  state  substantive  standards  (as  well  as  procedural 
standards,  an  issue  not  in  dispute)  is  based  on  the  language 
of  EAHCA.  Congress  expressed  its  intention  to  abrogate 
the  Eleventh  Amendment  by  defining  a  FAPE  as  "educa- 
tion that  meets  the  standards  of  the  State  educational  agen- 
cy." In  addition.  EAHCA  sets  up  an  integrated  review  system 
in  which  the  state  administrative  structure  is  responsible  for 
)  the  due  process  hearings  until  there  is  an  appeal  to  court. 
Parents  may  appeal  to  either  state  or  federal  court,  and  Con- 
gress did  not  intend  lEPs  to  be  judged  by  different  legal  stan- 
dards that  are  based  solely  on  differences  in  forums.  Under 
EAHCA  the  state-federal  review  apparatus,  procedure,  and 
standards  are  intertwined  from  the  initial  complaint  to  the 
final  decision,  and  that  intertwined  body  of  law  applies 
regardless  of  the  court  chosen  for  the  appeals  process.  The 
federal  act  was  intended  to  create  only  a  "basic  floor  of  op- 
portunity." Where  a  state  has  chosen  to  provide  greater 
benefits  to  handicapped  children.  Congress  has  explicitly 
mandated  that  the  courts— -both  federal  and  state— determine 
whether  those  state  standards  have  been  met. 

[Editor's  Note:  The  Third  Circuit  reached  a  similar  con- 
clusion in  Gets  v.  Board  of  Education  of  Parsippany-Troy 
Hills.  774  F.2d  575  (3rd  Cir.  1985).  In  North  Carolina  G.S. 
115C-106  states  that  "the  policy  of  the  State  is  to  ensure  every 
child  a  fair  and  full  opportunity  to  reach  his  full  potential 
.  .  .  ."] 


EXCLUDING  CHILDREN  FROM  SCHOOL  SOLELY 

BECAUSE  THEY  DO  NOT  HAVE  A  PARENT  OR 

^    GUARDIAN  LIVING  IN  THE  DISTRICT  IS  UNCON- 

P    STITUTIONAL.  Norton  v.  Marshall  Public  Schools,  769 

F2d  1323  (8th  Cir.  1985). 

Facts:  Two  students  who  lived  in  the  school  district  of 


Marshall,  Arkansas,  were  denied  admission  to  school 
because  they  were  minors  and  had  no  parent  or  legal  guard- 
ian living  in  the  district.  They  sued  in  federal  court,  challeng- 
ing the  domicile  requirement  of  the  state  statute  and  its  ap- 
plication by  the  school  district.  The  district  court  upheld 
the  constitutionality  of  the  statute  and  the  district's  policy. 
The  plaintiffs  appealed. 

Holding:  The  Eighth  Circuit  Court  of  Appeals  affirmed 
in  part  and  reversed  and  remanded  in  part.  It  refused  to  con- 
sider the  constitutionality  of  the  statute  because  of  procedural 
problems  but  held  that  the  district's  policy  violated  both  the 
equal  protection  and  due  process  clauses. 

Generally  classifications  are  upheld  when  challenged 
under  the  equal  protection  clause  if  the  classification  rational- 
ly furthers  a  legitimate  state  purpose.  However,  to  be  con- 
stitutional the  classification  challenged  here  (the  class  of 
minor  children  who  do  not  have  a  parent  or  legal  guardian 
living  in  the  district)  must  be  made  in  pursuit  of  some 
substantial  goal  of  the  state.  This  use  of  this  intermediate 
scrutiny  test  is  appropriate  in  light  of  Phyler  v.  Doe,  457 
U.S.  202  (1982),  in  which  the  Court  held  that  a  Texas  statute 
authorizing  local  school  districts  to  deny  enrollment  to 
children  not  "legally  admitted"  into  the  United  States  was 
unconstitutional,  and  in  light  of  the  importance  of  the 
children's  interest  in  attending  school. 

The  school  district  offered  three  justifications  for  the 
policy;  each  was  rejected  by  the  court.  First,  the  district 
argued  that  its  policy  prevents  undesirable  fluctuations  in 
the  student  population  that  hinder  planning,  but  it  submit- 
ted no  evidence  that  the  policy  furthers  that  interest.  Second, 
the  district  argued  that  its  policy  preserves  its  scarce  resources 
for  the  education  of  the  children  of  those  who  support  educa- 
tion with  their  taxes.  To  this  claim,  the  court  said  that  while 
there  is  a  substantial  state  interest  in  assuring  that  educa- 
tion services  are  enjoyed  only  by  residents,  there  is  no  such 
interest  in  limiting  public  education  only  to  the  children  of 
taxpayers.  Third,  the  district  argued  that  the  policy  provides 
it  with  an  individual  to  communicate  with  on  matters  con- 
cerning the  child's  education.  The  court  found  the  require- 
ment that  this  person  be  a  parent  or  legal  guardian  living 
in  the  district  was  overly  restrictive,  particularly  since  a  per- 
son having  "custody  or  charge"  of  a  child  could  be  held 
criminally  responsible  for  not  sending  the  child  to  school. 
Such  persons  should  also  be  deemed  to  have  sufficient 
authority  over  the  child  to  serve  this  interest  of  the  school. 
Since  the  policy  was  not  shown  to  further  any  substantial 
state  interest,  it  violates  the  equal  protection  clause. 

The  policy  also  violates  the  due  process  clause,  the  court 
said,  because  it  creates  an  irrebuttable  presumption  that  a 
minor  child  who  does  not  have  a  parent  or  legal  guardian 
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living  in  the  district  is  not  domiciled  in  the  district  for  school- 
attendance  purposes.  The  court  pointed  out  that  a  child  who 
does  not  have  a  parent  or  guardian  living  in  the  district  can 
be  domiciled  (residing  in  the  district  with  the  present  intent 
to  remain)  there.  The  policy  prevents  a  child  who  is  seek- 
ing to  meet  the  test  of  domicile  from  showing  factors  clear- 
ly bearing  on  that  issue. 

The  case  was  remanded  for  the  district  court  to  deter- 
mine whether  the  plaintiffs  were  domiciled  in  the  school 
district  when  they  were  excluded  from  school.  If  so,  they 
were  injured  and  are  entitled  to  damages. 


SECTION  504  PROTECTS  A  TEACHER  WITH 
TUBERCULOSIS.  Arline  v.  School  Board  of  Nassau  Coun- 
ty, 111  F.2d  759  (Uth  Cir.  1985). 

Facts:  Gene  Arline  contracted  tuberculosis  in  1957;  in 
time  the  disease  went  into  remission.  In  1966  she  was  hired 
as  an  elementary  school  teacher  by  the  School  Board  of 
Nassau  County,  Florida.  She  suffered  three  relapses  of  tuber- 
culosis, one  in  1977  and  two  in  1978.  After  her  third  relapse, 
the  board  dismissed  her  solely  because  of  her  susceptibili- 
ty to  tuberculosis.  Denied  relief  in  administrative  pro- 
ceedings, Arline  sued  in  federal  court.  She  contended  that 
(a)  her  susceptibility  to  tuberculosis  made  her  a  "handi- 
capped individual,"  and  (b)  the  board  violated  Section  504 
of  the  Rehabilitation  Act  of  1973  by  dismissing  her.  (Sec- 
tion 504  provides  that  no  otherwise  qualified  handicapped 
individual. .  .shall,  solely  by  reasons  of  his  handicap,  be  ex- 
cluded from  participating  in,  be  denied  the  benefits  of,  or 
be  subjected  to  discrimination  under  any  program  or  activity 
that  receives  federal  financial  assistance.)  She  claimed  that 
her  handicap  created  no  barrier  to  her  continued  employ- 
ment because  the  risk  that  she  would  infect  her  students  was 
minimal.  Furthermore,  even  if  nonsusceptibility  to  tuber- 
culosis was  a  necessary  physical  qualification  for  teaching 
young  children,  the  school  board  should  have  offered  her 
"reasonable  accommodation"  in  the  form  of  an  admin- 
istrative job  or  a  position  teaching  older  students.  Along  with 
medical  evidence  to  support  her  claims,  Arline  introduced 
evidence  that  the  school  system  was  receiving  Title  I  funds 
and  impact  aid  from  the  federal  government. 

The  district  court  found  for  the  board.  The  court  held 
that  a  contagious  disease  like  tuberculosis  is  not  a  "handicap" 
within  the  meaning  of  the  Act.  As  to  Arline's  contention  that 
she  should  have  been  given  another  position,  the  court  con- 
cluded that  she  lacked  the  qualifications  to  teach  beyond  the 
elementary  grades.  It  also  held  that  the  board  had  no  obliga- 
tion to  offer  any  alternative  position  because  it  had  an  over- 
riding duty  to  protect  the  public  from  contagious  diseases. 


Finally,  the  court  concluded  that  neither  the  Title  I  funding    ^ 
nor  the  impact  aid  met  the  federal  financial  assistance  re- 
quirement of  Section  504.  Arline  appealed. 

Holding:  The  Eleventh  Circuit  reversed  and  remand- 
ed. The  court  found  that  the  impact  aid  given  to  the  school 
board,  though  it  was  only  approximately  0.3  per  cent  of  the 
budget,  qualifies  as  federal  financial  assistance.  It  did  not 
consider  the  Title  I  funds. 

The  court  held  that  contagious  diseases  are  covered  by 
Section  504.  It  based  this  conclusion  on  the  definition  of 
"handicapped  individual"  in  both  the  statute  itself  and  the 
regulations  (45  C.F.R.  §  84.3).  A  tubercular  person,  when 
afflicted  with  the  disease,  is  "one  who  has  a  physical  or  men- 
tal impairment  which  substantially  limits... major  life  ac- 
tivities," since  the  disease  can  significantly  impair  respiratory 
functions  as  well  as  other  major  body  systems.  Even  when 
not  directly  affected  by  tuberculosis,  the  court  said,  Ariine 
is  covered  by  Section  504  because  she  "has  a  record  of  such 
an  impairment"  and  "is  regarded  as  having  such  an  impair- 
ment" by  her  employer.  There  is  no  evidence  that  Congress 
intended  to  create  an  exemption  from  Section  504  for  con- 
tagious diseases.  An  exemption  would  free  recipients  of 
federal  funds  from  any  duty  to  even  consider  whether 
reasonable  accommodation  could  be  made  to  those  afflicted  i 
with  contagious  diseases.  Such  a  result  would  subvert  the  ^ 
congressional  intent  to  encourage  decisions  about  the 
employability  of  handicapped  persons  only  after  a  careful 
and  informed  weighing  of  the  costs  involved  in  accom- 
modating the  tasks  to  their  capabilities.  While  certain 
physical  qualifications  may  be  essential  to  the  performance 
of  certain  jobs,  both  the  determination  that  the  qualifica- 
tions are  necessary  and  the  determination  of  whether  ac- 
commodation is  possible  are  fact-specific  issues.  A  court 
must  determine  whether  the  employer's  justifications  reflect 
"a  well-informed  judgment  grounded  in  a  careful  and  open- 
minded  weighing  of  the  risks  and  alternatives,  or  whether 
they  are  simply  conclusory  statements  that  are  being  used 
to  justify  reflexive  reactions  grounded  in  ignorance  or 
capitulation  to  public  prejudice."  The  district  court  had  not 
made  such  a  determination,  the  appeals  court  said.  It  remand- 
ed the  case  for  findings  on  whether  the  risks  of  infection 
precluded  Arline  from  being  "otherwise  qualified"  for  her 
job  and,  if  so,  whether  some  reasonable  accommodation 
could  be  made  for  her  in  that  teaching  position,  in  another 
teaching  position,  or  in  some  other  position  in  the  school 
system. 


PRIVATE   RIGHT   OF  ACTION   EXISTS  UNDER 
FERPA.  Fay  v.  South  Colonie  Central  School  District,  No. 
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83-CV-1026  (N.D.N.Y.  July  3.  1985)  (available  on  LEXIS, 
Genfed  library,  Dist.  file). 

Facts:  Robert  Fay's  two  minor  children  attend  school 
in  Colonie  Central  School  District  in  New  York.  Fay  and 
the  children's  mother  are  divorced:  they  have  joint  custody 
of  the  children.  The  mother  has  physical  custody  during  the 
school  year.  Under  the  separation  agreement  she  is  to  pro- 
vide Fay  with  copies  of  their  report  cards.  Because  he  had 
difficulty  obtaining  these  reports  from  his  ex-spouse.  Fay 
asked  the  school  district  to  mail  him  copies  of  the  children's 
academic  records  and  on  a  weekly  basis  all  other  com- 
munications sent  home  by  mail  or  by  the  children.  After 
a  year  of  refusing  him  access,  the  district  allowed  Fay  to  see 
the  records  but  refused  to  make  the  weekly  mailings. 

Fay  appealed  to  the  Commissioner  of  Education,  who 
denied  the  appeal  on  procedural  grounds  and  stated  that 
the  request  to  have  duplicate  copies  mailed  created  an 
"unreasonable  burden."  This  decision  was  affirmed  by  the 
New  York  State  Supreme  Court.  An  appeal  to  the  Appellate 
Division  was  dismissed.  Fay  then  sued  in  federal  court  for 
injunctive  relief  and  damages,  claiming  that  the  school 
district  violated  the  Family  Education  Rights  and  Privacy 
Act  (FERPA)  by  denying  him  access  to  his  children's 
academic  records  between  May  1980,  and  April  1981.  Defen- 
dants conceded  that  they  had  done  so,  but  argued  that  there 
is  no  private  right  of  action  under  FERR\  because  20  U.S.C. 
§  1232g(0  empowers  only  the  U.S.  Secretary  of  Education 
or  other  head  of  an  education  agency  to  enforce  its  provi- 
sions. Fay  also  claimed  that  the  equal  protection  clause,  the 
due  process  clause,  and  state  law  had  all  been  violated. 

Holding:  The  court  held  that  42  U.S.C.  §  1983  provides 
a  remedy  to  private  litigants  for  violations  of  FERPA  because 
FERPA's  enforcement  provisions  do  not  demonstrate  that 
Congress  intended  to  eliminate  a  private  right  of  action.  In 
addition,  federal  rights  actionable  under  Section  1983  most 
often  exist  where  Congress  has  required,  rather  than  mere- 
ly encouraged,  a  specific  act.  FERPA  requires  school 
districts  to  give  parents  access  to  particular  school  records. 
Fay's  right  of  access  was  violated,  but  he  did  not  prove  any 
compensable  injury  from  the  violation.  Defendants'  liability 
is  therefore  limited  to  $1  nominal  damages  and  a  possible 
recovery  of  attorneys'  fees  by  Fay. 

The  court  rejected  the  constitutional  claims.  There  was 
no  evidence  of  discriminatory  intent  to  support  the  claim 
that  the  district  was  discriminating  against  men.  The  district 
did  not  interfere  with  the  parent-child  relationship,  and  its 
refusal  to  mail  the  information  did  not  prevent  Fay  from  ex- 
ercising his  rights  concerning  his  children's  education.  Ac- 
cordingly, there  was  no  constitutional  duty  to  mail  Fay  all 
of  the  information  he  requested.  The  court  also  noted  that 


it  would  be  inconsistent  to  find  such  a  duty  for  the  broad 
range  of  documents  Fay  sought  when  the  congressional  in- 
tent in  passing  FERPA  was  to  ensure  parental  access  to  a 
narrower,  more  critical  set  of  educational  records. 

The  court  did  find  that  New  York's  joint-custody  statute 
required  the  district  to  mail  Fay,  at  his  expense,  any  infor- 
mation mailed  to  the  mother  but  not  information  sent  home 
with  the  children. 


INTERIM  OR  TEMPORARY  TEACHERS  ARE  NOT 
ENTITLED  TO  PROBATIONARY  TEACHER  STATUS 
IN  THE  EMPLOYMENT  PROCESS.  Campbell  v.  Board 
of  Education  of  the  Catawba  County  School  Administrative 
Unit,  76  N.C.  App.  495,  333  S.E.2d  507  (1985). 

Facts:  The  Catawba  County  School  System  hired  Camp- 
bell as  an  interim  music  teacher  while  the  regular  teacher 
was  on  maternity  leave.  Before  Campbell's  contract  expired, 
that  teacher  resigned.  Campbell  applied  for  the  position  but 
was  not  hired.  She  claimed  that  the  board  of  education 
violated  G.S.  115C-325(m)(2)  because  it  did  not  rehire  her 
for  arbitrary,  capricious,  and  personal  reasons.  Campbell 
also  alleged  that  the  director  of  cultural  arts  tortiously  in- 
terfered with  her  freedom  to  contract.  The  court  granted 
defendant's  motion  for  summary  judgment,  and  Campbell 
appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed the  summary  judgment.  (Summary  judgment  is  ap- 
propriate when  there  is  no  genuine  issue  of  material  fact  and 
one  party  is  entitled  to  prevail  in  the  suit  as  a  matter  of  law.) 
The  board  presented  evidence  that  Campbell  was  hired  on- 
ly as  an  interim  teacher  for  one  semester.  Her  reliance  on 
G.S.  115C-325(m)(2)  was  misplaced  because  that  statute 
governs  failure  to  renew  a  "probationary"  teacher's  con- 
tract. G.S.  115C-295  authorizes  school  boards  to  hire  "tem- 
porary personnel,"  but  these  positions  are  not  part  of  the 
permanent  employment  and  tenure  ladder.  "Temporary  per- 
sonnel" are  not  within  the  definition  of  "probationary 
teacher." 

In  affirming  the  summary  judgment  on  the  claim  of  tor- 
tious interference  with  the  freedom  to  contract,  the  court 
stated  that  Campbell  submitted  no  evidence  sufficient  to  rebut 
the  defendants'  affidavits  that  the  cultural  arts  director  had 
no  part  in  the  hiring  process  or  decision.  Without  involve- 
ment in  the  hiring  process,  tortious  interference  in  that  pro- 
cess is  impossible.— rrM^v  Ennis 

(Ms.  Ennis  is  a  second-year  student  at  the  University  of  North 
Carolina  law  school.  She  wasa  law  clerk  at  the  Institute  of  Government 
during  the  summer  of  1985  and  continues  to  work  on  the  Clearinghouse. ) 
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CERTIFIED  SPEECH  AND  LANGUAGE  PATHOLO- 
GISTS AND  CERTIFIED  AUDIOLOGISTS  ARE  NOT 
EXEMPT  FROM  STATE  LICENSING  REQUIRE- 
MENTS FOR  PRACTICE  IN  THE  COMPLEMEN- 
TARY FIELD.  North  Carolina  Board  of  Examiners  for 
Speech  and  Language  Pathologists  and  Audiologists  v.  North 
Carolina  State  Board  of  Education,  11  N.C.  App.  159,  334 
S.E.2d  503  (1985). 

Facts:  The  North  Carolina  Board  of  Examiners  for 
Speech  and  Language  Pathologists  and  Audiologists  began 
an  investigation  after  receiving  complaints  that  Malone  and 
Cabe,  who  were  certified  by  the  North  Carolina  Depart- 
ment of  Public  Instruction  as  speech  and  language 
pathologists,  were  practicing  audiology  without  a  license. 
G.S.  90-294(c)(4)  provides  that  a  person  certified  as  a  speech 
and  language  pathologist  or  audiologist  who  is  employed 
by  the  North  Carolina  Department  of  Public  Instruction 
(DPI)  or  the  North  Carolina  Schools  for  the  Deaf  and  Blind 
is  exempt  from  the  licensing  act  for  speech  and  language 
pathologists  and  audiologists  if  he  is  practicing  under  DPI 
or  the  Department  of  Human  Resources.  The  Board  of  Ex- 
aminers sought  a  declaratory  judgment  that  certification  in 
one  field  exempted  the  individual  from  licensing  only  in  that 
field.  The  State  Board  of  Education  claimed  that  the 
employees  were  completely  exempt  from  the  licensing  re- 
quirement because  certification  in  either  speech  and  language 
pathology  or  audiology  allows  a  person  to  practice  in  both 
fields.  The  trial  court  ruled  that  a  public  school  employee 
is  exempt  from  licensing  only  in  the  specific  field  of  cer- 
tification. The  defendants  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af 
firmed.  The  court's  holding  was  based  on  G.S.  90-294(a), 
which  provides  that  speech  and  language  pathology  and 
audiology  are  separate  fields  and  a  person  may  be  licensed 
in  both  areas  if  he  is  qualified.  The  court  also  focused  on 
repeated  statutory  use  of  the  disjunctive  construction: 
"speech  and  language  pathology  or  audiology  [emphasis 
added]."  G.S.  90-295(2)(b)  requires  that  coursework be  con- 
centrated in  the  field  for  which  the  applicant  is  to  be  licensed. 
The  court  interpreted  these  statutes  to  require  that  a  person 
be  allowed  to  practice  only  in  the  area  of  certification.  The 
court  also  dismissed  the  defendant's  alternative  claim  that 
the  licensing  board  has  no  authority  over  a  person  certified 
by  the  State  Board  of  Education  and  employed  by  a  local 
board  of  education.— r£ 


SCHOOL  BOARD  AUTOMATICALLY  LOST  ITS  IN- 
TEREST IN  PROPERTY.  Anderson  v.  Jackson  County 


Board  of  Education,  76  N.C.  App.  440,  333  S.E.2d  533     C 
(1985). 

Facts:  This  action  was  brought  to  quiet  title  to  a  piece 
of  property  in  which  Anderson  claimed  a  fee  simple  absolute 
interest.  By  a  1949  deed  the  school  board  received  a  fee  sim- 
ple determinable  that  reserved  the  possibility  of  reverter  if 
the  land  was  no  longer  used  for  public  school  purposes  (that 
is,  the  board's  ownership  of  land  automatically  ended  when 
it  stopped  using  the  land  for  school  purposes).  Anderson 
claimed  that  he  was  vested  with  the  possibility  of  reverter 
as  the  successor  in  title  to  the  original  conveyor.  The  trial 
court  dismissed  the  plaintiffs  action,  and  he  appealed. 

Holding:  The  State  Court  of  Appeals  reversed.  The 
board's  interest  in  the  property  reverted  to  Anderson  when 
it  stopped  using  the  land  for  school  purposes.— 7E 

PARTIES  AGREE  TO  PROCEDURES  FOR  USE  OF 
CORPORAL  PUNISHMENT  ON  TRAINABLE  MEN- 
TALLY HANDICAPPED  STUDENTS.  Haats  v. 
McEachern,  No.  85-106-Civ.  3  (E.D.N.C.  filed  Aug.  16, 
1985)  (settlement  agreement,  October  25,  1985). 

Facts:  Plaintiffs  are  enrolled  in  classes  for  trainable 
mentally  handicapped  students  (TMH)  in  the  Robeson  Coun- 
ty School  District.  This  class  action,  seeking  a  preliminary  l 
injunction,  was  brought  by  former  pupils  of  Bill  McEachern  Vi 
because  of  his  use  of  corporal  punishment.  Plaintiffs  claimed 
that  corporal  punishment  is  not  reasonable  when  admin- 
istered to  a  TMH  student  because  the  child  cannot  under- 
stand the  corrective  purpose  or  communicate  effectively  with 
his  parents  about  what  happened  in  school. 

Settlement:  A  settlement  with  the  following  elements 
was  reached. 

(1)  Corporal  punishment  is  defined  as  "any  offensive 
touching  intended  as  punishment."  Corporal  punishment 
does  not  exclude  reasonable  touching  necessary  to  restrain 
a  child  or  to  prevent  him  from  harming  himself  or  others. 

(2)  There  will  be  no  corporal  punishment  of  a  TMH 
child  without  the  prior  written  permission  of  the  superintend- 
ent until  the  child's  lEP  is  reviewed  and  the  in-service  training 
[see  (5),  below]  has  been  completed. 

(3)  Parents  or  custodians  of  TMH  students  will  be  asked 
for  their  views  on  corporal  punishment.  If  a  child's  parents 
object  to  corporal  punishment,  a  school-based  committee 
will  meet  with  them  to  discuss  alternative  methods  of 
discipline.  Even  if  parents  are  not  opposed,  teachers  and 
others  who  work  with  the  children  will  be  instructed  to  use 
corporal  punishment  only  as  a  last  resort.  ^ 

(4)  Parents  will  have  the  option  of  hiring,  at  the  district's    m 
expense,  an  outside  evaluator  to  develop  a  behavior  manage- 
ment plan  for  the  child. 
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(5)  All  personnel  who  work  with  TMH  students  will 
receive  in-service  training  on  alternative  methods  of  behavior 
modification  and  lEP  development. 

(6)  By  the  end  of  the  1985-86  school  year,  the  school 
system  will  form  an  in-house  "lEP  Quality  Control  Com- 
mittee" to  review  lEPs  for  TMH  smdents. 

(7)  The  school  system  will  make  greater  efforts  to  in- 
volve parents  in  the  IE?  process  and  to  keep  them  informed 
of  their  children's  progress.  Progress  reports  will  be  sent 
to  parents  of  TMH  students  at  the  end  of  each  grading  period. 
The  school  system  will  keep  a  record  of  efforts  to  contact 
parents  through  telephone  calls,  correspondence,  and  visits. 

(8)  The  school  system  will  give  parents  a  list  of  free 
or  low-cost  advocacy  services.  Parents  who  wish  to  use  these 
services  must  make  their  own  arrangements  and  pay  any  costs 
incurred. 

(9)  After  teachers  have  completed  in-service  training 
and  any  lEP  conferences  in  which  the  behavior  modifica- 
tion proposals  have  been  reviewed,  they  may  use  corporal 
punishment  under  certain  circumstances.  On  the  day  the 
teacher  uses  corporal  punishment,  he  must  send  a  record 
of  the  incident  to  the  parent.  The  record  must  identify  the 
teacher  who  administered  the  punishment  and  the  adult 
witness  (who  may  not  be  under  the  direct  supervision  of  the 
person  who  administers  the  punishment,  unless  that  per- 
son is  the  principal),  and  it  must  describe  the  punishment 
and  alternative  disciplinary  methods  attempted.— Tf 

TECHNICAL  COLLEGE  TRUSTEES  MAY  NOT 
EMPLOY  ONE  OF  THEIR  MEMBERS  AS  AN  IN- 
STRUCTOR. Attorney  General's  Opinion,  September  13, 
1985. 

Question:  May  the  board  of  trustees  of  a  technical  col- 
lege employ  one  of  its  members  as  a  part-time  instructor? 
Opinion:  The  board  of  trustees  may  not  employ  one 
of  its  members  as  an  instructor  even  if  the  board  has  delegated 
some  of  its  authority  (hiring  and  setting  individual  salaries) 
to  administrators.  The  North  Carolina  Supreme  Court  has 
held  that  contracts  between  the  governing  board  of  a  public 
agency  and  one  of  its  members  are  void  because  of  public 
policy  and  the  conflict-of  interest  statute,  G.S.  14-234.  The 
delegation  of  certain  employment  decisions  does  not  change 
the  result,  because  the  board  has  final  responsibility  for  all 
employment  matters.  G.S.  14-234(dl)  provides  an  excep- 
tion to  the  prohibition  against  self-dealing  in  certain  con- 
tracts between  public  boards  and  their  members  in  coun- 
^  ties  where  no  town's  population  exceeds  7.500.  But  the  ex- 
^ception  applies  only  to  an  "elected  official  or  person  ap- 
pointed to  fill  an  elective  office."  The  technical  college  trustee 
is  appointed.— r£ 


AN  APPOINTED  POLICE  OFFICER  MAY  SERVE  ON 
THE  BOARD  OF  EDUCATION.  Attorney  General 's  Opin- 
ion, September  17,  1985. 

Question:  May  a  police  officer  hold  the  elective  office 
of  school  board  member? 

Opinion:  An  appointed  police  officer  may  also  serve 
as  an  elected  school  board  member.  Article  VI,  Section  9 
of  the  North  Carolina  Constitution  provides  that  the  General 
Assembly  may  enact  general  law  permitting  a  person  to  hold 
more  than  one  office.  G.S.  128-1. l(a)providesthataperson 
who  holds  an  appointive  office  in  state  or  local  government 
may  concurrently  hold  one  elective  office  (or  one  other  ap- 
pointive office)  in  either  state  or  local  government.  [A  per- 
son who  holds  an  elective  office  in  state  or  local  govern- 
ment may  also  hold  one  appointive  office  in  state  or  local 
government.]  —TE 


SCHOOL  BOARDS  MUST  MAKE  REASONABLE 
ACCOMMODATIONS  TO  ASSURE  THAT  HAN- 
DICAPPED PARENTS  HAVE  "MEANINGFUL  AC- 
CESS" TO  SCHOOL  CONFERENCES.  Attorney 
General's  Memorandum,  September  11,  1985. 

Question:  Is  a  local  board  of  education  obliged  to  pro- 
vide an  interpreter  for  the  deaf  parents  of  a  nonhandicapped 
student  for  conferences  with  school  officials  about  their 
child's  educational  needs  and  progress? 

Opinion:  While  defining  the  extent  of  the  obligation 
is  difficult,  it  is  likely  that  boards  must  make  reasonable 
accommodations  to  assure  that  handicapped  parents  have 
meaningful  access  to  these  conferences.  This  result  may  be 
reached  under  federal  and  state  laws  that  prohibit  discrimina- 
tion based  on  a  person's  handicap.  Section  504  of  the 
Rehabilitation  Act  of  1973,  29  U.S.C.  §  794,  requires  recip- 
ients of  federal  financial  assistance  to  afford  handicapped 
persons  meaningful  access  to  services  and  benefits  if  these 
services  and  benefits  can  be  provided  with  "reasonable" 
alterations  or  modification  of  existing  programs  or  practices. 
"Substantial"  or  "fundamental"  alterations  are  not  required. 
North  Carolina's  Handicapped  Persons  Protection  Act,  G.S. 
Chapter  168A,  prohibits  boards  of  education  from  engag- 
ing in  discriminatory  practices,  including  refusing  to  pro- 
vide reasonable  aids  and  adaptations  necessary  for  a  known 
qualified  handicapped  person  to  use  or  benefit  from  existing 
services,  if  the  aids  and  adaptations  do  not  impose  an  "un- 
due hardship"  on  the  board. 

Factors  to  be  considered  in  determining  the  extent  of 
the  accommodations  that  should  be  made  include:  (1) 
whether  one  or  both  parents  are  handicapped;  (2)  thenaUire 
of  their  handicap;  (3)  the  extent  to  which  the  handicap  in- 
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terferes  with  access  to  the  service;  (4)  whether  alternative 
access  to  the  service  is  available;  (5)  the  cost  of  the  alter- 
native means,  in  terms  of  dollars  and  demands  on  school 
officials;  (6)  the  value  or  importance  of  the  service  to  parents. 
State  and  federal  statutes  dealing  specifically  with  educa- 
tional rights  of  children  with  special  needs  do  not  impose 
any  obligation  on  local  boards  in  dealing  with  parents  of  a 
nonhandicapped  child. 


ABILITY  TO  EMPLOY  A  BETTER  TEACHER  MAY 
BE  THE  BASIS  FOR  NONRENEWAL  OF  A  PROBA- 
TIONARY TEACHER.  Informal  AtTomey  General's  Opin- 
ion, June  3,  1985. 

Question:  May  a  local  board  of  education  refuse  to 
renew  the  contract  of  a  probationary  teacher  because  it  can 
employ  a  better-qualified  person?  If  so.  is  the  availability 
of  better-qualified  persons  an  appropriate  reason  not  to  renew 
the  contract  of  a  probationary  teacher  who  has  been  evaluated 
as  "meeting  expectations?" 

Opinion:  G.S.  115C-325(m)(2),  as  interpreted  in  Abell 
V.  Nash  Counn'  Board  of  Education,  71  N.C.  App.  48.  321 
S.E.2d  502  (1984).  cert,  denied,  313  N.C.  506.  329  S.E.2d 
389  (1985)  [see  16  School  Law  Bulletin  31  (Winter 
1985)],  requires  boards  of  education  to  determine  the 
substantive  bases  for  recommendations  of  nonrenewal  of 
probationary  teachers'  contracts  in  order  to  assure  that 
nonrenewal  is  not  for  a  prohibited  reason.  Abell  does  not 
limit  the  reasons  for  such  decisions,  but  no  decision  may 
be  arbitrary  or  capricious.  That  is,  it  must  be  supported  by 
facts  and  related  to  the  achievement  of  a  legitimate  govern- 
mental end.  A  decision  not  to  renew  a  probationary  teacher's 
contract  because  the  board  can  employ  a  better-qualified 
person  is  directly  related  to  the  board's  responsibility  to  pro- 
vide the  best  education  it  can  and  is  not  in  and  of  itself  ar- 
bitrary or  capricious.  Whether  the  facts  support  the  board's 
conclusion  is  a  determination  that  must  be  made  case  by 
case.  It  can  be  argued  that  a  decision  not  to  renew  a  con- 
tract on  these  grounds  is  arbitrary  and  capricious  if  the 
teacher  is  "meeting  expectations"  unless  (1)  the  evaluation 
instrument  does  not  measure  all  the  important  attributes  of 
good  teaching,  (2)  the  evaluation  instrument  is  defective, 
(3)  the  evaluator's  expectations  are  not  the  same  as  the 
board's,  or  (4)  the  board  has  increased  its  expectations 
without  making  a  corresponding  change  in  the  evaluation 
instrument. 


LOCAL  BOARD  OF  EDUCATION  MAY  NOT  AU- 
THORIZE TEACHERS  TO  WORK  AT  HOME  ON 


DAYS  WHEN  SCHOOL  IS  CLOSED  FOR  STUDENTS, 
BUT  NOT  TEACHERS,  BECAUSE  OF  INCLEMENT 
WEATHER.  Attorney  General's  Opinion,  November  6, 
1985. 

Question:  May  the  local  board  of  education  permit 
teachers  to  work  at  home  on  days  when  students,  but  not 
teachers,  are  excused  because  of  inclement  weather? 

Opinion:  The  local  board  of  education  does  not  have 
independent  authority  to  do  so.  In  this  situation,  G.S. 
115C-302(a)(l)  provides  three  options  for  teachers:  (1)  to 
report  to  work;  (2)  to  take  a  vacation  day;  or  (3)  to  make 
up  the  time  later  if  that  arrangement  is  mutually  agreed  on 
by  the  teacher  and  his  or  her  principal  or  immediate  super- 
visor However,  the  State  Board  of  Education  may  have  the 
power  to  authorize  local  boards  to  adopt  this  option  for  state- 
allotted  teachers.  The  local  board's  authority  under  G.S. 
115C-302(a)(l)  "to  fix  and  regulate  the  duties  of  state-allotted 
teachers"  on  workdays  may  be  exercised  only  "within  policy 
adopted  by  the  State  Board  of  Education."  Because  the  State 
Board  has  not  authorized  local  boards  to  adopt  a  policy  to 
permit  teachers  to  work  at  home  on  workdays,  the  local  board 
has  no  authority  to  adopt  such  a  policy.— rf 


HEARING  OFFICERS  ARE  NOT  AUTHORIZED  TO  V, 
ORDER  LOCAL  BOARDS  OF  EDUCATION  TO  RE- 
IMBURSE   PARENTS    FOR   THE   COSTS   OF   A 
PRIVATE  SCHOOL  PLACEMENT.  Order  of  the  State 
Board  of  Education,  June  5,  1985. 

Facts:  Todd  and  Lisa  Y.  are  apparently  handicapped 
children.  Their  parents  asked  the  Asheboro  City  Board  of 
Education  to  reimburse  them  for  the  costs  of  private  school, 
claiming  that  they  removed  their  children  from  public  school 
without  the  board's  consent  because  they  were  not  offered 
a  free  appropriate  public  education.  The  board  refused.  The 
hearing  officer  appointed  to  review  this  claim  said  that  he 
had  no  authority  to  order  reimbursement.  The  parents  then 
petitioned  the  State  Board  of  Education  (SBE)  to  issue  a 
declaratory  ruling  that  subsections  (6)  and  (7)  of  16  N.C. 
Admin.  Code  23.1517  permit  hearing  officers  to  order  reim- 
bursement or,  in  the  alternative,  to  confer  this  authority  on 
hearing  officers. 

Order:  The  SBE  denied  both  requests.  While  a  court 
may,  in  limited  circumstances,  order  a  local  board  of  educa- 
tion to  reimburse  parents  for  the  costs  of  a  unilateral  place- 
ment in  private  school  [see  16  School  Law  Bulletin  22 
(Summer  1985)],  hearing  officers  may  not.  Hearing  officers  ^ 
have  only  those  powers  expressly  conferred  by  statute  or  im-M 
plied  from  their  express  powers.  SBE  rules  and  G.S.  150A-33  ^ 
set  forth  the  powers  of  hearing  officers  in  appeals  regarding 
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the  appropriateness  of  educational  programs  for  handicapped 
children.  Neither  source  authorizes  an  officer  to  order  reim- 
bursement. The  officer's  responsibility  is  to  determine 
whether  a  handicapped  child  is  receiving  a  free  appropriate 
public  education;  the  power  to  order  reimbursement  is  not 
incident  to  the  performance  of  that  responsibility. 

While  hearing  officers  act  for  and  on  behalf  of  the  SBE, 
they  are  not  subject  to  its  direction,  and  their  decisions  are 
not  subject  to  review,  reversal,  or  modification  by  the  SBE. 
In  light  of  this  lack  of  control,  the  SBE  refused  to  authorize 
hearing  officers  to  direct  how  public  moneys  are  spent.  This 
refusal  conforms  to  the  principle  that  a  public  agency  may 
not  ordinarily  delegate  to  another  its  powers  that  are  discre- 
tionary or  quasi-judicial  in  nature. 


A  SINGLE  LAW  FIRM  MAY  REPRESENT  COUNTY 
COMMISSIONERS  AND  A  BOARD  OF  EDUCATION 
ONLY  UNDER  CERTAIN  CIRCUMSTANCES.  Ethics 
Committee,  N.C.  State  Bar,  proposed  CPR  370,  Represen- 
tation of  County  Commissioners  and  Political  Subdivisions 
(July  25,  1985),  10  N.C.  St.  B.  Newsletter  No.  3  (1985), 
at  8. 


Facts:  One  lawyer  represents  the  county  board  of  com- 
missioners. Another  lawyer  in  the  same  firm  represents  a 
board  of  education  that  receives  23  per  cent  of  the  county's 
educational  funds.  May  one  member  of  the  firm  represent 
the  school  board  and  another  member  represent  the  board 
of  county  commissioners? 

Opinion:  DR5-105  provides  that  a  lawyer  may  not  ac- 
cept employment  if  his  representation  of  one  client  is  likely 
to  be  affected  by  his  representation  of  the  new  client.  If  the 
lawyer  can  adequately  represent  both  clients,  he  may  do  so 
only  if,  after  full  disclosure,  each  client  agrees  to  the  ar- 
rangement. If  one  lawyer  of  the  firm  could  not  represent 
both  clients,  no  other  member  of  the  firm  may  accept  the 
second  client. 

The  facts  do  not  indicate  to  what  extent  the  attorney 
would  represent  the  school  board  in  budgetary  matters  con- 
trolled by  the  board  of  county  commissioners.  If  represen- 
tation in  connection  with  budgetary  matters  is  not  normal- 
ly required  of  the  school  board's  attorney,  there  is  probably 
no  conflict  of  interest.  However,  an  attorney  could  not  repre- 
sent the  board  of  education  in  budgetary  matters  before  a 
county  board  of  commissioners  that  was  being  advised  by 
another  attorney  of  the  same  firm.— Tf  ■ 
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Coming  School  Law  and  Management  Conferences 
at  the  Institute  of  Government 


Principals'  Law  and  School  Management  Conference.  April  15-16,  1986. 
This  is  an  update  conference  for  the  graduates  of  Principals'  Executive  Pro- 
grams III  and  IV.  Mortimer  Adler,  Chairman  of  Encyclopedia  Britannica 
and  Director  of  the  Institute  of  Philosophical  Research,  will  speak  on  the 
Paideia  Proposal.  Space  will  be  available  for  75  other  principals.  Please 
call  the  PEP  office  (919/966-4706)  to  reserve  one  of  these  places. 


School  Law  Conference  for  board  members  and  administrators.  March  17-18, 
1986. 


PEP  Update  #3.  September  24-25,  1986.  This  is  an  update  conference  for 
the  graduates  of  PEP  I,  II,  V,  and  VI.  Space  also  will  be  available  for  20 
other  principals. 


Community  College  Law  Conference  for  administrators,  board  attorneys, 
and  trustees.  October  30-31,  1986. 


THE  INSTITUTE  OF  GOVERNMENT  of  The  University  of  North  Carolina  at  Chapel  Hill 
is  devoted  to  research,  teaching,  and  consultation  in  state  and  local  government. 

Since  1931  the  Institute  has  conducted  schools  and  short  courses  for  city,  county,  and 
state  officials.  Through  guidebooks,  monographs,  special  bulletins,  and  a  magazine,  the  research 
findings  of  the  Institute  are  made  available  to  public  officials  throughout  the  state. 

Each  day  that  the  General  Assembly  is  in  session,  the  Institute's  Legislative  Reporting 
Service  reports  on  its  activities  for  both  members  of  the  legislature  and  other  state  and  local 
officials  who  need  to  follow  the  course  of  legislative  events. 

Over  the  years  the  Institute  has  served  as  the  research  agency  for  numerous  study  com- 
missions of  the  state  and  local  governments. 
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